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Sixty-First Annual Report of the Interstate Com- 
merce Commission to Congress Made Public 


The Commission made public, on January 20, 1948, its sixty-first 
annual report to Congress, covering the period from November 1, 1946 
to October 31, 1947. 


TRANSPORTATION DURING THE YEAR 


In reviewing events of the past year the Commission referred to 
the period as one of extreme difficulty for the public carriers of this 
country and their patrons. It also pointed out that the United States 
remains the only major nation wholly dedicated to the maintenance of 
private enterprise in the conduct of transportation. The report states: 


‘‘The processes of reconstruction following the war have made the 
period covered by this report one of extreme difficulty for the public 
carriers of this country, and for their patrons. Attempts to cope with 
the situation have increasingly brought the carriers, shippers, and the 
traveling public before us in a series of Nation-wide and district-wide 
controversies of great magnitude, necessarily overlapping and requir- 
ing expedition. We referred in our annual report for last year to the 
interaction of conflicting economic forces which then were producing 
issues in regulation ‘both novel and difficult, and of a complexity rare- 
ly, if ever, before, equaled.’ The same statement may be made of the 
current year, with added emphasis. 

“The United States remains the only major nation wholly dedicated 
to the maintenance of private enterprise in the conduct of transporta- 
tin. Problems of postwar adjustment in the transportation field neces- 
sarily assume more varied and complex forms here than in countries 
which follow other principles and administrative practices. These per- 
plexing problems are inherent in the preservation of the institution of 
private conduct of transportation, which the country cherishes as conson- 
ant with the general character of our institutions, as well as for the 
superior and more varied services provided. The United States is not 
alone in experiencing rate increases in the present year.’’ 


Among other problems outlined, the Commission stated that ‘‘In- 


teragency competition has displayed some grim aspects during the year’’, 
and added : 


“Private transportation may not be overlooked in this connection. 
Competition from this source on our waterways, highways, and else- 
where, already substantial, can become more serious if the rates of for- 
ire carriers diverge too much from the costs of private transportation. 
This fact is of special import not only for carriers but also for the smaller 
business enterprises. Decentralization or relocation of industries, and to 
i extent of population, the use of substitutes, recourse to foreign 
markets, and diminution of tonnage or travel and of revenue therefrom, 
ire consequences when the price of transportation is forced upwards by 
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costs to a level which the traffic will not bear. Further, there is continy. 
ally stressed in proceedings before us the reflex effect of increases ip IT an 
transportation prices, as themselves causing further advances in wage than 
and material costs for the carriers, and thereby tending to a general Worl 
spiraling of all prices, as well as requiring new transportation rate in- rate 

ereases, and so, on indefinitely. These considerations we have borne in eumu 
mind constantly, in the light of the announced general policy of the Con. south 
gress as to the enforcement of all provisions of the Interstate Commerce der 0 


Act.”’ roads 
, , , -— . eumu 

In diseussing rates and rate proceedings the Commission said: cent } 
south 


‘*During the year we have considered two urgent appeals of the rail- 


roads for general increases in their freight charges, two similar appeals = 
of the Railway Express Agency, requests for higher freight-forwarder Offic 
charges and for increased passenger fares, including certain commuta- . r 
tion fares, and for increased pullman charges, and most urgent ap- pa . 
peals of water carriers for increases in their charges and in certain rd 
competitive rail rates, as well as for modification of important orders ae 
granting relief from the long-and-short-haul provision. These appeals _ 
have been handled with all possible expedition. So far as they have en 
been disposed of at this writing, the increases sought have generally bag 
been granted, in whole or in part, in the absence of any evidence that + ate 
other means existed with which to meet the problems which came to us ; 
in such urgent form. Some important requests of the water carriers an 
have had to be denied, however, as they involved conditions which could in th 


not be dealt with under our powers. “ite 
“*On May 12, 1947, the Supreme Court of the United States upheld P 


our findings and order in Class Rate, Investigation, 1939, 262 I. C. C. ew 
447 and 264 I. C. C. 41. The interim adjustment prescribed therein pa 


became effective, with certain modifications, on August 22, 1947. The on 
rail carriers have undertaken formulation of the Nation-wide uniform 


classification which we found requisite. A byproduct of the general rate es 
increases made during the year, because of the varied proposals which rrr 
received approval, has been that the bases of the rate structures in the : 
various rate districts and regions have tended to a greater uniformity f j,.,) 
and more common level. grea 


‘‘Rates of motor carriers of property were advanced in various of 
the rate territories during the war. In March and April of this year the j 
motor common-carrier rates in official territory (except New England) 
and in southern and western trunk-line territories were adjusted to 
bring them in close relation to changes then effective in rail rates under 
an interim order. The resulting actual increase in motor rates over 
their 1942 levels ranged up to 15 percent. Subsequent changes in rail 
and motor rates have modified to some extent the relations then estab- 
lished. There have been special adjustments of motor freight rates dur- 
ing the year and piecemeal adjustments in motor passenger fares. The 

‘‘The more important of these various proceedings and the steps lines 
taken in implementing our decision in Class Rate Investigation, 1939, 
supra, are discussed in detail at later points. 
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‘*Tt may be noted that increases in railroad rates during World War 
II and the immediate postwar period have been of smaller magnitude 
than those which took place in the corresponding period marked by 
World War I. Thus, in the 5-year period which ended with the general 
rate increase of August 26, 1920, class rates, for example, received a 
eumulative advance of 111.3 percent in official territory, 53.6 percent in 
southern and intermountain territories, and 68.7 percent in the remain- 
der of western territory. If the general increase now sought by the rail- 
roads were to be granted in its entirety, the effect would be to make a 
cumulative increase over the class-rate level of 1938 amounting to 86 per- 
cent in official territory, 41.1 percent in southern, western trunk-line, and 
southwestern territories, and 56.8 percent in mountain-Pacific territory. 
(The adjustment proposed in No. 29770, Increased Less-Carload Rates, 
Oficial Territory, is not taken into account in this comparison.) Also, 
it is significant that in the period 1915-20, substantial increases were 
made while the war itself was in progress, whereas the only general in- 
crease in class rates during the period of actual hostilities in World War 
II, that of 6 percent, was suspended in May 1943, after being in effect 
about 14 months. Present railroad class rates are approximately 46.7 
percent higher in official territory and 20 percent higher in southern, 
western trunk-line, and southwestern territories than those of 27 years 
ago after the general increase of 1920. Furthermore, the class rates at 
that time did not include pick-up and delivery service. 

‘“‘The high level of the volume of rail freight traffic which prevailed 
during World War II and which again prevails has been a large factor 
in the showing mentioned above. Rail passenger traffic, both coach and 
pullman, though it remains far above its 1939 level, fell off greatly in 
1946 and has continued to fall in the present year. This year’s decline 
is largely attributable to the return of the private passenger automobile 
in numbers to the highways as rationing of motor fuel and rubber has 
been superseded with a return of full production. Motor bus travel has 
declined to a moderate extent. Air travel, however, has increased. The 
favorable passenger operating ratio which the great volume of rail 
business made possible during the war has disappeared. 

“Motor freight transportation in the country generally is at high 
levels. Tons of freight reported by water carriers as a whole have been 
greater than in the preceding year, but they continue to be below pre- 
war levels in the trades in which customary services were interrupted in 
the interest of the war effort. Pipe lines which report to us have shown 
a moderate increase in volume of business. The express and freight- 
forwarder businesses have held up well.’’ 


The Commission reviewed the transportation equipment situation as 
follows : 


““We are concerned about the increasing age of railroad freight cars. 
The average age of such cars, other than cars owned by private car 
lines, was about 18.95 years at the end of 1939; at the end of 1946 it 
had reached about 20.72 years. Cars over 25 years of age increased in 
this period from about 400,000 to about 548,000 and from 24.5 to 31.4 
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percent of all cars owned. A very low level of purchases prevailed from 
the period of depression in the early thirties down almost to the present. 
Increased efficiency of utilization before the war made it possible to do 
more work with fewer cars; during the war an exceptional degree of 
utilization was attained. The war use, which was attended to some ex- 
tent by standards of maintenance below those which the railroads normal- 
ly observe for cars in service, left the present equipment of the railroads 
older in terms of effective service life than its added age would indicate, 
Utilization of cars continues at a high level of intensity. Use of this 
older equipment results in higher maintenance and operating costs and 
less efficient adaptation of cars to shipper’s needs than would be possible 
with newer equipment. Shippers are called upon to pay the bill caused 
by this over-age equipment. We feel that in this respect the railroads 
are falling below the full measure of their common-carrier responsibility, 
but that the rate increases they| have received may make it possible to 
correct this situation in large part, provided material for rehabilitation 
and new construction is made available. 

‘*Elsewhere in this report we discuss questions as to the provision 
of an adequate number of cars, and steps taken during the year in an 
endeavor to cope with the many emergency situations which have de- 
veloped as a result of car shortages. 

‘‘The equipment of motor carriers of property is increasing in sup- 
ply, and is of improved design. No complaints as to the adequacy of the 
supply of equipment of these carriers have come to our attention. The 
complaints have been along the line of allegations that motor carriers 
have preferred the better-paying traffic, and made excuses for refusing 
offered traffic considered unprofitable. Passenger equipment of improved 
design is being placed in service by rail and motor carriers, but deliveries 
have been delayed by shortages of basic materials or critical parts. The 
problems of carriers by water, while affected to some extent by the un- 
availability of suitable equipment, are more largely of a different char- 
acter, as noted previously. There has been a substantial building of 
functionally adapted craft for use in various of the river trades.’’ 


TRAFFIC AND EARNINGS OF TRANSPORT AGENCIES 


Introductory to its discussion of this subject the Commission said: 


‘‘For the 12 months ended June 30, 1947, the aggregate operat- 
ing revenues of the carriers subject to our jurisdiction were $12, 
362,318,000. This figure is $262,000,000 below the figure for the 
calendar year 1945, which-was partially a war year. The decline 
is the result of a drop of $694,000,000 in the revenues of steam rail- 
ways and decreases in the revenues of the Pullman Co., electric 
railways, pipe lines, and motor carriers of passengers on the one 
hand, combined with a gain of nearly $400,000,000 for motor car- 
riers of property and increases for the Railway Express Agency and 
the water lines.’’ 


Referring to Class I railway revenues, the Commission said that 
despite the huge increase in wages and salaries since 1942, the investors 
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share is estimated at $1,050,000,000 for the fiscal year 1946-47 which is 
only $7,000,000 less than the figure for the calendar year 1945, adding 
that the result is in no small part attributable to the freight rate in- 
ereases effective July 1, 1946 and January 1, 1947. 


THE COMMISSION ’S PLACE IN GOVERNMENT 


Under the above heading the Commission devoted considerable 
discussion to the development and expansion of the Interstate Com- 
merce Act and the increasing powers and duties of the Commission. 
The Commission said : 

‘In 1937, in connection with the observance of the fiftieth anniver- 
sary of its creation, the Commission compiled and published a descrip- 
tion of its functions and activities in the period 1887 to 1937. In the 10 
years after 1937 the duties and powers of the Commission have been 
greatly expanded in scope and importance so that today they extend 
to the regulation of substantially all modes of public transportation 
except transportation by air. Subject to our jurisdiction are carriers 
by rail, common and contract carriers by water and by motor vehicle, 
common carriers by pipe line of oil and other commodities (except 
water and gas), private car lines, express companies, sleeping-car com- 
panies, and freight forwarders. In addition, our jurisdiction extends 
to private carriers of property by motor vehicle in interstate com- 
merce in respect of safety of operation, qualifications and maximum 
hours of service of employees, and standards of equipment. 

‘*All of the increases in duties and powers have been conferred by 
acts of Congress. Under those acts, as well as under prior acts of Con- 
gress conferring duties and powers upon us, we have to a very large 
degree independence of action necessary for the proper discharge of 
the regulatory functions, subject, however, to review of our orders by 
the Federal courts, within certain limitations established by decisions 
of the Supreme Court. 

“In addition to amendments of the existing regulatory statutes 
Congress in the period 1937 to 1947, inclusive, extended our authority 
in 1940 to include the regulation of carriers by water, not theretofore 
under our jurisdiction, and in 1942 over freight forwarders. Such 
jurisdiction generally is similar to that exercised over rail carriers and 
motor carriers. In the war period, 1941 to 1945, under the emergency 
powers granted us in section 1 (15) and (16) of the Interstate Com- 
merce Act we issued a very large number of emergency service orders 
and permits to expedite the movement of traffic, to prevent congestion 
and to make the fullest possible use of transportation equipment and 
facilities. In exercising those independent powers we worked in close 
association and cooperation with the Office of Defense Transportation, 
Army, Navy, War Production Board, and other governmental agencies. 

“In the Transportation Act of 1940, which, among other things, 
gave us authority over water carriers, Congress set forth a comprehen- 
sive declaration of a national transportation policy and directed that 
all the provisions of the Interstate Commerce Act should be administered 
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and enforced with a view to carrying out that policy. That declaration 
and direction serve further to emphasize the large measure of inde. 
pendence in action which we must exercise in our regulatory functions, 
Such independence, however, is not without the checks and balances 
which govern the exercise of all powers under our system of govern- 
ment. We are responsible for our acts to the Congress under its legis- 
lative and investigatory powers, to the Federal courts which have the 
power to set aside our orders when they find we have exceeded our 
powers, and to the executive authority of the President who has the 
power of appointment of members of the Commission and the power 
of removal for inefficiency, neglect of duty, or malfeasance in office, 
Action by us is limited to the duties, specifically delegated by Con- 
gress, which, for the most part, are quasi-legislative in their nature, 
calling for the application of general rules of conduct prescribed by 
Congress, to facts disclosed in particular cases, or for general applica- 
tion. Some of the duties are quasi-judicial, such as the awarding of 
damages resulting from violation of the regulatory statutes. Such 
quasi-executive functions as we have in connection with the enforcement 
of certain provisions of those statutes, or our own orders, are subject 
in some instances to the direction of the Department of Justice. 

‘*It is apparent from the very substantial additions to our powers 
and duties in regulatory matters granted in the past 10 years that Con- 
gress recognizes our special functions as an independent agency. It is 
reasonable to conclude that, in so recognizing it, Congress has had in 
mind the principles governing our actions laid down by the courts 
over the long years of the Commission’s functioning, and has approved 
the procedures developed. Ordinarily the regulatory acts passed by 
Congress authorizing action by us require that public hearings be held 
or, as it is now more frequently expressed, that the parties concerned 
be granted an opportunity to be heard. The Supreme Court has held 
that such requirement places upon us the duty of founding our action 
upon the record made at the hearing. There is, consequently, the at- 
tendant duty upon us to see that the record is developed so as to bring 
out all of the facts necessary for an informed judgment. The import- 
ance of that duty has been emphasized in the decisions of the courts 
which have stated that our orders must be supported by adequate find- 
ings of fact based upon evidence. To obtain the facts we must be free 
to utilize our investigatory powers to the fullest extent. When, be- 
cause of insufficient funds or other restrictions, we are not able to em- 
ploy, in any particular investigation, such powers in the manner and 
degree we believe to be necessary, our functions as an administrative 
agency, to that extent, may be unduly curtailed. The essential charac- 
ter of such administrative functions and their relation to other powers 
of government have frequently been considered by the Supreme Court. 
The decisions of that Court clearly indicate the need for full opportun- 
ity on our part to act unhampered within the limits of the authority 
granted us by Congress. 
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‘‘The importance of regulatory or administrative agencies was 
referred to by the Supreme Court in United States v. Morgan, 313 
U. 8. 409, a case concerning an order of the Secretary of Agriculture 
which prescribed rates under the Wackers and Stockyards Act. It 
said: ‘We are in the legislative realm of fixing rates. This is a task 
of striking a balance and reaching a judgment on factors beset with 
doubts and difficulties, uncertainty and speculation.’ In considering 
the action of the lower court in permitting the Secretary to be exam- 
ined at the hearing regarding the process by which he reached his 
conclusions and as to the facts considered by him in making the order, 
the Supreme Court said: ‘Just as a judge cannot be subjected to such 
a scrutiny, * * * so the integrity of the administrative process must 
be equally respected. It will bear repeating that although the admin- 
istrative process has had a different development and pursues some- 
what different ways from those of courts, they are to be deemed collab- 
orative instrumentalities of justice and the appropriate independence 
of each should be respected by the other.’ 

‘‘Substantially the same views of the Supreme Court in one form or 
another have been expressed in numerous cases arising under the acts 
we administer, including those concerning transportation by railroad 
under part I, transportation by motor carriers and by water carriers 
under parts II and III, respectively, and railroad reorganization pro- 
ceedings, under section 77 of the Bankruptcy Act. For example, in 
United States v. Wabash R. Co., 321 U. S. 403, the court, in sustaining 
our order in a terminal allowance case, requiring cancellation of a 
railroad tariff which proposed to eliminate charges for spotting cars 
by a line-haul carrier in the area of an industrial plant, said that the 
question as to where transportation by a line-haul carrier ends is an 
administrative one for the determination of the Commission, and when 
supported by evidence the finding is conclusive upon the courts. So 
also in a case dealing with divisions of railroad rates, Interstate Com- 
merce Commission v. Hoboken Manufacturers’ R. Co., 320 U. S. 368, 
the Court said that, ‘on such an issue, at least where the Commission 
prescribes for the complaining party a fair return for the transporta- 
tion service which it renders, the question as to what is a proper divis- 
ion is one for the Commission’s discretion, reviewable only for unreason- 
ableness, departure from statutory standards, or lack of evidentiary 
support.’ 

_ ““In proceedings in which the question of the public interest properly 
is raised, the court has recognized the duty of the Commission to de- 
termine that question. In United States v. Pierce Auto Freight Lines, 
327 U. 8. 515, the court reversed the action of the district court of 
three judges which suspended our order, and in discussing the nature 
of judicial review, stated that ‘the courts must in a litigated case, be 
the arbiters of the paramount public interest.’ The Supreme Court 
disagreed with that theory saying that, ‘This is rather the business of 
the Commission, made such by the very terms of the statute.’ It further 
said that, ‘Unless in some specific respect there has been prejudicial 
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departure from requirements of the law or abuse of the Commission’s 
discretion, the reviewing court is without authority to intervene,’ 
And in Thompson, Trustee, The St. Louis, Brownsville and Mezico Ry. 
Co., Debtor v. Texas Mexican Ry. Co., 328 U. S. 134, 148; the Court 
again referred to the importance of our duties affecting the public 
interest and said: ‘And it is one of the Commission’s high functions to 
protect the public interest against unfair or oppressive financial prac. 
tices which in the past led to such great havoc and disaster.’ 


‘*The importance of this public interest aspect of our administra. 
tion of the regulatory statutes even where the policy of the antitrust 
laws may be involved, is strikingly shown in the decision in McLean 
Trucking Co. v. United States, 321 U. S. 67, which dealt with our order 
in a proceeding having to do with control and consolidation of carriers 
by motor vehicle. In its decision the Court stated that, ‘The history 
of the development of the special national transportation policy sug- 
gests * * * that the policies of the antitrust laws determine ‘the public 
interest’ in railroad regulation only a qualified way,’ and that, sim- 
ilarly, the legislative history of part II discloses that Congress recog- 
nized there may be occasions when competition between carriers may 
result in harm to the public as well as in benefit; and that the preser- 
vation of competition among carriers, although still of value, is sig- 
nificant chiefly as it aids in the attainment of the objectives of the 
national transportation policy. 


‘*In the light of the history of the regulatory statutes, the steadily 
increasing powers and functions of the Commission, the declaration of 
the special national transportation policy, and the principles of law 
declared by the Supreme Court in an impressively long line of decis- 
ions, there can be no doubt that the independent functioning of the 
Commission within well-marked limits, is now recognized and accepted 
as an important principle of Government in the field of regulation. 

‘*The original act to regulate commerce in 1887 provided that the 
Interstate Commerce Commission should report to the Secretary of 
the Interior. The Secretary of the Interior within a few months 
recommended that the Interstate Commerce Commission be made wholly 
independent of the executive branch of the Government. Accordingly, 
the act to regulate commerce was amended by act of Congress approved 
March 2, 1889, 25 Stat. L. 855, so as to require the Commission to report 
directly to the Congress itself. All three branches of the Government, 
the legislative, executive, and the judicial have through appropriate 
statutes, orders, and recommendations and opinions cooperated in es 
tablishing the independence of the Commission. This has been done not 
as an end in itself but as an appropriate means toward an impartial and 
competent administration of the Interstate Commerce Act and related 
statutes. The independence on the part of the Commission as worked 
out by the Congress, the President, and the courts, has not meant that 
the Commission may act arbitrarily or be unrestricted in pursuing some 
preconceived notion. On the contrary, it is meant that the Commission 
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should have every opportunity and encouragement to assemble neces- 
sary information, to acquire experience in impartial and expeditious 
administration, and to act promptly with informed judgment. 

‘‘The Congress for years listened to statements of abuses by inter- 
state carriers and realized that it could not, unaided, handle all the 
details incident to the regulation of an interstate common carrier. 
Again the Congress long considered the advisability of placing the en- 
forcement of regulatory statutes in the executive branch of the Gov- 
ernment subject to findings and orders by the courts upon adequate 
records made in the court of competent jurisdiction. This too was 
discarded because the regulation of interstate common carriers involves 
all the people, and in some way affects the interest of everyone, though 
the great majority of those affected may not know anything about it, 
and may not be parties to litigation in a court. It was, therefore, de- 
cided to trust the administration of the Interstate Commerce Act not 
to an executive department and not to a court but to an agency which 
would be empowered by the Congress to act as the facts and the public 
interest might under the statute require, using the judicial process 
where necessary to hold hearings and make findings. The courts have 
sustained the Congress and have refused to duplicate the work done 
by the administrative body in making investigations and findings. 
While the Commission thus functions as an agency of Congress and in 
so doing follows the pattern of the judicial process under the guidance 
of the courts, the power of the executive branch of the Government is 
available to enforce the orders of the Commission. 

‘*Essentially the Commission was created to carry out in detail 
the general standards or rules of conduct with regard to transportation 
prescribed by the legislative branch of government under its consti- 
tutional power to regulate interstate commerce. Primarily, the Com- 
mission’s duties are quasi-legislative. But by providing that the Com- 
mission may function only after full hearings in important classes of 
cases the Congress has prescribed quasi-judicial action. 

‘*The courts have held that to refuse to consider material and relev- 
ant evidence introduced, or to make an essential finding without sup- 
porting evidence, is arbitrary and for that reason, as well as others, the 
orders of the Commission have uniformly been held subject to judicial 
review. 

‘*Although the Commission is often referred to as an ‘independ- 
ent’ governmental agency, it has no power to initiate nor to determine 
new policies of Government. It is in fact an integral part of the gov- 
ernmental mechanism directed by statute to perform only special du- 
ties.’’ 


DEVELOPMENT OF THE ACT 


“The ‘Act to Regulate Commerce,’ approved February 4, 1887, 
and thereafter amended many times, became the ‘Interstate Commerce 
Act’ by a provision in the Transportation Act, 1920, approved Feb- 
Tuary 28, 1920. Originally the jurisdiction of the Commission was 
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confined to common carriers engaged in interstate transportation wholly 
by railroad, or partly by railroad and partly by water. Later, its 
authority was extended to include common carriers by pipe line, trans- 
porting, in interstate commerce, oil or other commodity, except water 
and gas; and carriers by water, under the Panama Canal Act. As the 
act was thereafter further amended, it was amplified and enlarged by 
the Motor Carrier Act, 1935, approved August 9, 1935, now cited as 
part II of the Interstate Commerce Act. 


‘*The provisions of part II apply to the transportation of passengers 
or property by motor carriers engaged in interstate or foreign com- 
merce and to the procurement and provision of facilities for such trans- 
portation, with regulation vested in the Commission. The statute dis- 
tinguishes between common, contract, and private carriers, and its ap- 
plication varies accordingly. Special provision is made for the regu- 
lation of brokers engaged in motor transportation. The act also provides 
for the regulation of rates, carrier financial control, accounts, and other 
phases of the motor-carrier business in a manner similar to that used 
for regulating rail carriers in the same matters. 

‘‘The Transportation Act of 1940, approved September 18, 1940, 
made numerous amendments to parts I and II, and added part III, 
which relates to carriers by water. In general form and substance part 
IIT closely resembles part II. The three parts of the Interstate Com- 
merce Act as a whole are cited as such, but the declaration of National 
Transportation Policy is outside the enumerated parts. We discussed 
the various amendments to the act in our fifty-fourth annual report to 
the Congress. Part IV, relating to freight forwarders, was added by 
the act of May 16, 1942. Under this part we are given broad regulatory 
authority over freight forwarders engaged in interstate or foreign com- 
merce. 

‘‘In 1893 the first of the safety appliance acts was enacted, which 
provided requirements as to power brakes, automatic couplers, and 
other conditions to promote the safety of employees and travelers. Pro- 
visions of the safety act were amplified by the amendments of March 
2, 1903, which included definition of the number of cars in a train to 
be equipped with power brakes and the application to trains not mov- 
ing in interstate traffic. 

‘*A summary of the remaining important supplementary legislation 
which affected the powers and duties of the Commission indicates the 
expansion in the diversity and volume of the Commission’s work. By 
Block Signal Resolution of 1906, the Commission was directed to in- 
vestigate and report on the use of and necessity for block-signal systems 
and appliances for the automatic control of railway trains. Under sec- 
tion 25 of the Interstate Commerce Act additional authority is con- 
ferred with respect to appliances, methods, and systems intended to 
promote safety of railroad operation. The Hours of Service Act of 
1907 made certain requirements as to the consecutive number of hours 
in which a railway employee might lawfully remain on duty, directing 
the Commission to lodge with the proper district attorney of the United 
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States information as to violations. The Ash Pan Act of 1908 made 
it unlawful for railways to use locomotives not equipped with ash pans 
which can be dumped without the necessity of the employee’s going 
under the locomotive. Regulation pertaining to safety appliances was 
amplified by the act of April 14, 1910, and the Sundry Civil Appro- 
priation Act of March 4, 1911. In 1910, the Accident Reports Act 
of 1901 was repealed by an act more sweeping in its requirements as to 
the reporting of accidents. The Locomotive Boiler Inspection Act of 
1911, as amended, made it unlawful for any carrier to use any locomo- 
tive unless its boiler, tender, and all parts and appurtenances thereof 
were in proper condition and safe to operate. The Transportation of 
Explosives Act of 1908, as amended, requires the Commission to form- 
ulate regulations for the transportation of explosives and other danger- 
ous articles. 

‘‘Section 77 was added to the Bankruptey Act on March 3, 1933. 
Its purpose was to provide a new method of reorganizing insolvent 
railroads and railroad companies unable to meet their debts as they 
matured. It was enacted to afford a method of procedure preferable 
to the older methods under equity receiverships and foreclosures. The 
section was amended August 27, 1945. 

‘*We also have certain duties under various acts supplementary to 
the Interstate Commerce Act such as the Clayton Act (U. S. Code, 
title 15, see. 12, Elkins Act, U. S. Code, title 49, sec. 41) Standard 
Time Act, as amended (U. S. Code, title 15, sec. 261) ; Medals of Honor 
Act (U. 8. Code, title 45, sec. 44), Parcel Post Act, as amended (U. 8. 
Code, title 39, sec. 247) ; Railway Mail Service Pay. Acts, as amended 
(U. 8S. Code, title 39, sec. 542 et seq.) ; Railway Labor Act (U.S. Code, 
title 45, sec. 151) ; Railroad Retirement Act (U. S. Code, title 45, sec. 
215) ; the Carriers’ Taxing Act of 1937 (U.S. Code, title 45, see. 261) ; 
and Railroad Unemployment Insurance Act (U. 8S. Code, title 45, sec. 
351). 

‘‘By amendment to the Interstate Commerce Act, added September 
18, 1940 (54 Stat. L. 899), it was declared to be the national trans- 
portation policy of the Congress to provide for fair and impartial 
regulation of all modes of transportation subject to the provisions of 
that act, so administered as to recognize and preserve the inherent 
advantages of each; to promote safe, adequate, economical, and effi- 
cient service; to encourage the establishment and maintenance of rea- 
sonable charges for transportation services, without unjust discrimi- 
nations, undue preferences or advantages, or unfair or destructive 
competitive practices; further, that all the provisions of the act shall 
be administered and enforced with a view to carrying out this declara- 
tion of policy.’’ 

TERMINAL UNIFICATION 

The Commission stressed the importance of terminal unification as 

a means of avoiding wasteful practices. It stated: 


‘Rising costs of railroad operation and delays in the movement 
of cars in times of serious car shortages have served to emphasize again 
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the need for a greater degree of terminal unification than has been 
achieved up to this time.’’ 

The Commission further stated that Section 3 (5) of the Act is 
not sufficiently broad to deal with all phases of the situation. 


SMALL SHIPMENT AND PICK-UP AND DELIVERY CASES 


Proceedings in the small shipment and pick-up and delivery cases 
are Outlined in the report. In connection with the former it is stated 
that elaborate studies have been undertaken by the rail and motor ear. 
riers in collaboration with the Commission’s cost section and it is ex- 
pected that evidence based on these studies will be available for pre- 
sentation at another hearing in the next few months. 

In connection with the pick-up and delivery proceedings the Com- 
mission pointed out that rail and motor carriers have been ordered to 
furnish certain traffic and cost data, and that the rail data have been 
received and are being tabulated. It also said that the motor carriers 
are voluntarily making territorial-wide cost studies in certain territories. 
Hearings will be resumed, it is said, as soon as possible after the in- 
formation being collected is made available in exhibit form. 


WATER CARRIERS 


The Commission stated that: ‘‘Shipping in the coastwise, inter- 
coastal, and Great Lakes trades has continued to be affected by adverse 
economic and attendant conditions.’’ It concluded that: ‘‘In general 
it appears that revival of domestic shipping to a degree approaching 
the prewar scale cannot be anticipated until there is an improvement 
in the relationship between supply and demand and between costs and 
revenues. Recent general increases in railroad rates have of course been 
of some benefit to water carriers in latter respect.’’ 

Aside from the suggestions contained in its legislative reeommenda- 
tions, the Commission proposed two amendments to part III of the Act. 
First, it recommended that part III be amended to include authority for 
revocation of operating authority similar to that contained in parts II 
and IV. Second, it recommended that the Commission be authorized to 
exempt certain operations by water from the provisions of part III. 
On this latter point the Commission called attention to the definition of 
transportation in interstate or foreign commerce contained in section 
302(i)(1) and said that such definition evidently includes cruises to 
various foreign ports, including round-the-world cruises. It is doubted, 
said the Commission, whether Congress had such transportation in mind 
in enacting part ITT. 


ADMISSIONS TO PRACTICE 


According to the report 834 persons were admitted to practice dur- 
ing the year ended October 15, 1947, an increase of 20 percent over the 
preceding year. Since the Commission’s bar was established in 1929 the 
percentage of nonlawyer practitioners to the total number admitted has 
declined from 59.4 percent to 27.8 percent. 
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ADMINISTRATIVE PROCEDURE ACT 


On this subject the Commission said : 


‘‘During the period covered by this report, the Administrative Pro- 
cedure Act (60 Stat. L. 237) became fully operative in_all its provi- 
sions, when section 11, providing for the selection of examiners neces- 
sary for proceedings pursuant to sections 7 and 8 of that act, became 
effective on June 11, 1947. Pursuant to the ad interim regulations 
promulgated by the United States Civil Service Commission, we desig- 
nated 47 examiners in our staff as hearing examiners, viz: 37 from the 
Bureau of Formal Cases, 6 from the Bureau of Finance, and 4 from the 
Bureau of Motor Carriers. They have been approved by the Civil Serv- 
ice Commission, pending further qualification to the satisfaction of the 
regulations of that Commission. 

‘‘The remaining examiners in our staff, we are advised, are eligible 
as before for duties assigned them, assisting us in the review of pro- 
ceedings and in the conduct of hearings that do not fall within the 
provisions of the sections of the act cited. This division of our force 
of examiners is a distinct impediment in the free and efficient use we 
made of the corps, according to the changing needs of our dockets, and 
bearing in mind the special capabilities and experience of particular 
examiners. 

‘*For the orderly conduct of our work it seemed necessary to reserve 
for initial decision by the Commission all proceedings of the character 
in which, by the sections of the Administrative Procedure Act cited, 
hearings and decisions were required. By order of May 12, 1947, our 
outstanding order of assignment of work (49 Code of Federal Regula- 
tions, Cumulative Supplement, Part 0) was amended accordingly, sub- 
ject to stated exceptions.’’ 


FREIGHT FORWARDERS 


In the report of the Bureau of Water Carriers and Freight For- 
warders it is stated that one of the major problems considered was the 
effect of the operations of shippers’ associations and pool-car operators 


upon the business of regulated agencies. On this subject the report 
stated : 


‘‘Section 402 (ce) provides in substance that the provisions of part 
IV of the act shall not be construed to apply to the operations of shippers 
or groups or associations of shippers in the consolidating and distribut- 
ing of freight for themselves or their members on a nonprofit basis, 
or to the operations of shippers’ agents in consolidating or distributing 
pool-car shipments, whose services and responsibilities are confined to 
the terminal area in which the operations are performed. The applica- 
tion of part IV is now limited to operations which come within the defi- 
nition of a freight forwarder contained in section 402 (a). 

“‘The formation of groups or associations of shippers has increased 
materially since enactment of part IV and many such are now in opera- 
tion. Information received through investigations by our staff and other- 
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wise leaves doubt whether these are in all instances of the bona fide 
nonprofit type which the Congress apparently had in mind in passing 
section 402 (c), although some of them may well be. Also, information 
developed with respect to pool-car operations indicates that some of these 
so operate that they may be actually and substantially competitive with 
freight forwarders, although the operations may not come within the full 
definition of a freight forwarder. 

**Operations of this nature may well expand to the point where 
they will have a serious adverse effect upon the stability of the presently 
regulated agencies upon which the general public must depend.’’ 


LEGISLATIVE RECOMMENDATIONS 
Full text of the legislative recommendations follows: 
‘‘We submit the following recommendations for legislation : 


‘*1. That sections 1 (22), 5 (13), and 20a (1) be amended so as to 
make these and related paragraphs inapplicable to street, suburban, and 
interurban electric railways, except those which are operated as parts 
of general steam railroad systems of transportation or are engaged in 
the general transportation of freight and interchange standard steam 
railroad freight equipment with steam railroads for transportation in 
interstate or foreign commerce to or from points on their lines, and that 
sections 1 (22) and 5 (2) (a) be amended so as to make them inapplica- 
ble to acquisition or operation of spur, industrial, team, switching, or 
side tracks and of the excepted electric railways. 

**2. That section 3 (2) of the Interstate Commerce Act be amended 
to include the extension of credit for unpaid transportation charges 
of express companies. 

**3. That section 5 (2) (b) be amended by removing therefrom the 
requirement that ‘a public hearing shall be held in all cases where car- 
riers by railroad are involved.’ 

‘*4. That sections 16 (5), 221 (a), and 315 (a) be amended so as to 
permit service of notices suspending tariffs on a carrier or agent which 
publishes a joint tariff in lieu of service on all the carriers parties there- 
to, that the first-enumerated section be amended so that it shall not be 
mandatory upon us that such notices be served on agents of railroad 
companies in the city of Washington, and that sections 221 (a) and 315 
(a) be amended so as to make it unnecessary to make service on motor 
carriers and water carriers by registered mail. 

‘*5. That the various provisions of the act, authorizing us to require 
reports from carriers and others and to inspect and copy accounts, books, 
records, et cetera (secs. 20, 220, 313, and 412) be amended so as to be ap- 
plicable to associations or organizations maintained by or in the interest 
of any group of carriers or freight forwarders subject to the act. 

**6. That section 411 (c), making it unlawful for a director, officer, 
employee, or agent of any common carrier subject to the Interstate Com- 
merce Act or of any person controlling, controlled by, or under common 
control with such a common carrier, in his or their own personal pecuni- 
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ary interest, to own, lease, control, or hold stock in, any freight forward- 
er, directly or indirectly, be amended so as to permit such ownership, 
lease, control, or holding upon authorization by order of this Commission, 
upon due showing that neither public nor private interests will be ad- 
versely affected thereby. 


“7, That section 411 be amended to, provide for the regulation of 
consolidations and leasing of freight forwarders. 


“*8. That section 222 be amended by adding a new paragraph which 
would provide a remedy by forfeiture for failure of motor carriers, 
brokers, et cetera, to keep records in accordance with regulations pre- 
scribed under part II of the act or failure to file reports prescribed there- 
under. (A remedy by forfeiture is provided for violation of various 
provisions of part I of the act, section 20 (7) for example, and for vari- 
ous reasons a forfeiture suit would be preferable to a prosecution upon 
the filing of an information which now is necessary in cases of derelic- 
tions such as those before mentioned. ) 


**9. That the Federal statutes commonly known as the Transpor- 
tation of Explosives Act (U. S. Code, title 18, sees. 382-386) be com- 
pletely rewritten in the light of important developments relating to this 
subject which have occurred in the 25 years since the last revision of 
these statutes. 


**10. That this Commission be given emergency powers with respect 
to service by motor carriers and water carriers such as it now has with 
respect to car service by rail carriers. 


‘11. That the Interstate Commerce Act be amended by adding new 
provisions which would make common carriers by motor vehicle and by 
water and freight forwarders liable for the payment of damages in 
reparation awards to persons injured by them through violations of that 
act. 

‘12. That the Interstate Commerce Act be amended, so as to pro- 
vide adequate regulation of two or more common carriers or freight 
forwarders, subject to the act, when they agree upon and act jointly 
through a bureau, conference, or association in establishing rates, fares, 
charges, et cetera, subject to the provisions of the act. 


**13. That section 25 be amended so as to authorize the Commission 
to require any carrier subject to that section to install and maintain 
telegraph, telephone, radio, inductive or other wayside or train com- 
munication systems intended to promote safety of railroad operation, 
and to establish and maintain rules, regulations, and practices with re- 
spect to operation of trains intended to promote safety of railroad opera- 
tion. 

“‘14. That the Interstate Commerce Act be amended by adding 
after section 20a thereof, as provided by H. R. 2298 (80th Cong., 1st 
sess.) a new section (20b) permitting carriers by railroad as defined in 
section 20a, which are not in equity receivership or in process of re- 
organization under section 77 of the Bankruptcy Act, to make adjust- 
ments of their obligations without resort to judicial reorganization under 
section 77. 
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**15. That section 20a of the Interstate Commerce Act be amended 
to make it applicable to sleeping-car companies. 

“16. That the Congress amend the Standard Time Act so as fully 
to occupy the legislative field respecting standards of time to be observed 
throughout the Nation.’’ 


ADDITIONAL SUBJECTS COVERED BY REPORT 


In addition to the matters referred to hereinbefore, the report in- 
cludes the regular sections devoted to the work of the Bureaus and See. 
tions of the Commission. Other important matters covered are: ‘‘Prog. 
ress of Railroad Reorganizations,’’ pp. 22-28; ‘‘Changes in Steam Rail- 
way Network, 1920-46’’, pp. 28-31; increased rate proceedings, pp. 31-37; 
‘*Water Competitive Rates,’’ pp. 47-50; ‘‘Brokers of Motor Carrier 
Transportation,’’ pp. 53-54; ‘‘Safety Work and Accidents,’’ pp. 55-60; 
**Electronics in Transportation,’’ pp. 60-61; ‘‘Standard Time Zone 
Investigation,’’ pp. 61-63; ‘‘Cooperation with Other Government Ag- 
encies,’’ pp. 63-64; and ‘‘ Work of the Legislative Committee,’’ pp. 65- 
68. 

















High Court Boasts Leakproof Printers * 


SLIPS HAVEN’T BEEN THEIRS 


By Lee Grove 


One of the least known printing operations in the Government is 
the initial printing of Supreme Court decisions. 

Behind a plain door on the ground floor of the court building, four 
Government Printing Office employees carry on a tradition of secrecy 
followed for 75 years by a private Washington printing company. 

Though advance information on court decisions has leaked out on 
several occasions, to the advantage of speculators, it has not been the 
fault of printers, and there has been no slip of any sort in recent years, 
according to Charles Elmore Cropley, clerk of the court. 

In one case, the City of Chicago v. the Illinois Central Railroad, 
during President Cleveland’s second administration, two leaks are said 
to have occurred. One came from the friendship of two young men, 
one of them secretary to a justice, the other a ‘‘board boy’’ in a District 
stockbroker’s office. 


Excuse for Tardiness 


One night the secretary was late in meeting his chum. In explaining 
that his tardiness was in connection with preparation of the court’s de- 
cision, he thoughtlessly gave it away. 

As the board boy stood writing quotations next day, he came to 
Illinois Central. Turning to a customer, he said casually, ‘‘ Well, I 
don’t suppose that stock will be so valuable after the Supreme Court 
decision is handed down.’’ 

The customer pricked up his ears, questioned the boy as to his 
source of information, then promptly sold his large Illinois Central hold- 
ings. 

The other leak occurred when a New York newspaper obtained in 
advance and printed what it believed to be the court’s decision, in favor 
of Illinois Central. While the text was accurate, it was a minority opin- 
ion. 

The correspondent of a Chicago newspaper called on Justice Field, 
who was to read the decision, he talked about various things and finally 
remarked that he had seen in the New York paper that the railroad had 
won the case. 


Impulsively, Field exclaimed, ‘‘Does the paper say that? Well, they 
are going to be beautifully fooled!’’ The reporter notified his paper 
that the railroad had lost the case, and the people of Chicago knew the 
decision several days before it was handed down. 





*The Washington Post, Sunday, January 4, 1948 (reprinted by permission). 
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Quarrel Over Loot 


Not so innocent was the leak in the Bell Telephone Co. Case concern. 
ing control of telephone patents. 


When the Supreme Court’s decision of May 10, 1897, allowing the 
company to retain control of the patents, became known in Wall Street, 
the company’s stock rose 8 points in one afternoon and 30 points before 
it stopped. 

Shortly thereafter a curious story came out. 

A Wall Street broker had been informed of the court’s decision two 
days in advance by a tipster. In return for the information the broker 
was to buy 1000 shares of Bell stock and give the tipster two thirds of the 
resulting profits. The tipster was to divide his share with a Washington 
lobbyist and a court employee, who were in on the deal. 

The broker refused to pay off, saying that he had become afraid of 
the scheme. The angry tipster sued him. 


Student’s Reward 


About 40 years ago an attorney named Albert H. Walker cleared 
$17,000 on his anticipation of a decision. Many suspected a leak but that 
was not the answer. 

Walker, according to Cropley, ‘‘looked like Longfellow’’ and made 
a hobby of studying the mental processes of the justices. He became so 
proficient that he felt he could almost infallibly predict a decision by 
hearing the opening paragraph. 

One day the court was handing down decisions in the case of the 
City of Knoxville vs. the Knoxville Water Co. and in a similar case in- 
volving the Consolidated Gas Co. Walker felt sure that the reasoning 
would be the same in both cases. 

The Knoxville case was decided first. Listening intently to the op- 
ening of Justice Moody’s opinion, Walker was convinced that the decis- 
ion was adverse to the Knoxville utility, and therefore, that Consolidated 
Gas also would lose. He hurried from the courtroom, telegraphed his 
broker and cleaned up on Consolidated. 


Divided Opinion 


From shortly after the Civil War until 1946, Supreme Court de- 
cisions were printed by the Joseph L. Pearson firm, at 9th and E sts. 
nw. and later at 519 11th st. nw. 

**Old Joe printed the decisions with the help of a few trusted em- 
ployes,’’ Cropley said. 

They took extraordinary precautions. The manuscript was appor- 
tioned among several printers so that none would know the trend of the 
decision, and Pearson set the final paragraphs himself. 

Only one proof was pulled, and that went to the justice who wrote 
the opinion. His corrections also were apportioned among the com- 
positors. 
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Clarence E. Bright entered Pearson’s in his youth, worked up to 
manager and finally became owner. He continued to print the court’s 
decisions until his retirement in 1946, after working nearly 56 years iu 
the shop. 

‘‘Not once in his long service was there suggestion that by careless- 
ness or otherwise the large confidence imposed in him had not been strict- 
ly observed,’’ Chief Justice Vinson said of him. 


Still Not Talking 


Bright now lives at 7125 16th st. nw., and still refuses to discuss his 
years as court printer. 

Bright had a contract for the work for many years, according to 
Cropley. 

“The contract was a peculiar one. No one knew where the original 
was; it was just amended from time to time by letters. 

‘‘When Bright decided to retire we looked around for another print- 
er, but there was not a sufficient margin of profit and we decided to get 
the Government Printing Office to establish a composing room in the 
court building.’’ 

Cropley will say only that there are three or four printers in the 
shop. 





I. C. C. Changes Dates for Examination of Non- 
Lawyer Applicants for Admission to Practice 
Before It. 


At the 18th Annual Meeting of the Association of I. C. C. Practi- 
tioners, Mr. J. H. Tedrow, then Chairman of the Education for Practice 
Committee, speaking for his Committee, presented to the meeting an 
amended report suggesting that the dates for the examination of non. 
lawyer applicants should be changed from the first Tuesdays of April 
and October to a day early in July and February of each year. 

On January 16, 1948, Mr. Jack Garrett Scott, present Chairman of 
Association’s Committee on Education for Practice wrote Commissioner 
Aitchison : 


‘*Dear Commissioner Aitchison : 


At its last annual meeting, the Association of Interstate Commerce 
Commission Practitioners approved the report of its Committee on Edu. 
cation for Practice which contained a recommendation that the Con- 
mission change the dates for its examinations for admission to practice 
from the first Tuesdays of April and October of each year to a day early 
in July and February of each year. 

The recommendation is grounded upon the fact that many schools 
and colleges now have courses on the subject, upon which many ap- 
plicants for admission rely for their preparation for the examinations. 
These courses are generally divided into semester periods. The present 
examination dates both fall in the middle of a semester. The result is 
either that the semester’s course must be crowded into a much shorter 
period, or that the student must wait several months after the comple- 
tion of his course to take the examination. It is thought that both of 
these results are unsatisfactory and that it would be much better from 
the viewpoint of both the educational institutions and the applicants if 
the examination dates were changed as recommended. 

If the Commission acts favorably upon the recommendation, it is 
suggested that the examination which otherwise would be held in April, 
1948, be postponed to a day in early July of this year. 

We will greatly appreciate your assistance in presenting this recom- 
mendation to the Commission, or the appropriate Division thereof, and 
of informing me of its decision when reached, so that, if favorable, the 
various schools and colleges may be notified in time to conform their 
next semester’s courses thereto. 


Sincerely yours, 
Jack Garrett Scott, Chairman, 
CoMMITTEE ON EDUCATION FOR PRACTICE.” 


Accordingly, on January 23, 1948, the Commission released the fol- 
lowing notice with respect to future examination of non-lawyer, ote 
cants. a 
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Admission to Practice of Persons who are not Attorneys at Law 


Applicants for admission to practice before the Commission, who 
are not attorneys at law admitted to practice before the highest court 
of a State or Territory or the District of Columbia, may be admitted 
only upon a written examination which is intended to enable the appli- 
cant to show whether he is ‘‘ possessed of the necessary legal and techni- 
cal qualifications to enable him to render valuable service before the 
Commission, and that he is otherwise competent to advisa and assist in 
the presentation of matters before the Commission.’’ (General Rules 
of Practice 8 (b).) 

Applicants who are not members of the bar are advised that (a) an 
inquiry will be made of the sponsors and those to whom the applicant 
has referred, as to the general standing of the applicant. An inquiry 
will also be made by a Committee of the Association of Interstate Com- 
merce Commission Practitioners. If the applicant’s standing is found 
to be good, then (b) applicant will be considered eligible for an exami- 
nation as to his legal and technical qualifications. 

Examinations are conducted twice a year—on the second Tuesday 
in February and July of each year. Closing date for filing applications 
for the February examination will be December 1. Closing date for 
filing applications for the July examination will be May 1. The July 
examination will be the only one given during 1948. 

Examinations will be conducted in those cities where offices of the 
Bureau of Motor Carriers are located. Notice of the time and place to 
appear for examination will be mailed to qualifying applicants approxi- 
mately thirty days prior to the date of examination at which they will be 
expected to appear. An applicant who, without good cause shown to 
the Commission, fails to appear for examination when notified, is con- 
sidered to have abandoned his application. 

The examinations to be given will test the applicant’s knowledge of 
(1) structure and history of the Interstate Commerce Act, as amended, 
and related acts, (2) the Commission’s rules of practice, (3) the general 
rules of evidence, (4) the leading cases involving the Commerce Clause 
of the Constitution and the Interstate Commerce Act, and their signifi- 
cance, and (5) the principles of legal ethics. 

The decision as to admission or non-admission of candidates will be 
made upon the basis of the applications, the returns of sponsors and 
those to whom the applicants have referred, and the examination papers. 
Applicants who are unsuccessful in three attempts to pass the examina- 
tion will be expected to withdraw their applications. 





Survival In The Air Age 
Report by the President’s Air Policy Committee 


By Homer S. CARPENTER * 


It is not the purpose of this review to summarize the entire report. 
A great deal of publicity has already been given to the shocking findings 
by the Committee respecting the security, or lack of it, of this nation in 
an international situation which offers small assurance of lasting peace. 
Suffice it therefore to say here that the report itself makes grim reading 
but should be perused carefully by everybody who is concerned with the 
preservation of our social, political and economic institutions. The full 
report is for sale by the Superintendent of Documents, U. S. Govern- 
ment Printing Office, Washington, D. C., at a price of 75c. 

The President’s Committee was organized to make findings and 
recommendations for an integrated national air policy which (1) will 
protect the nation’s security and (2) will foster its economic and social 
interest. In performing its task, the Committee has candidly rejected 
the proposition that the air transportation industry should stand on its 
own financial footing. Subsidies are found to be necessary, and it is 
recommended that payments to airlines for the transportation of mail 
. which are in excess of the true value of the service be made by the gov- 
ernment. Additionally, the Committee finds that there must be speedier 
disposition of air mail rate cases by the Civil Aeronautics Board, in 
order to provide a more reliable financial basis for the airlines. Finally, 
with respect to subsidy, the Committee considered the suggestion that all 
first class mail should be transported by air where a savings of time 
would result and that a parcel post service by air should be established. 
The Committee’s recommendation is that congressional consideration 
should be given both proposals only after the airlines have achieved a 
satisfactory regularity status. 

The Committee severely criticizes the airlines themselves for their 
failure to provide a more dependable transportation service to the public. 
An airline considered to be one of the best in the country provided 
service into and out of New York City in June of 1947, a good weather 
month, upon a basis of 89 per cent of all arrival flights being late, with 
more than half of them at least one hour late. Forty-one per cent of 
all departures from New York were late and almost a third of those 
were more than one hour late. The Committee makes various recom- 
mendations respecting airport construction and navigational aids all of 
which may be expected to contribute toward greater regularity and de- 
pendability of airline service. As the Committee points out, however, the 
airlines are in no small part the masters of their own destinies in this 
respect and have alienated a substantial amount of passenger traffic by 
their failure to operate within reasonable limits of their published 
schedules. 


* Mr. Carpenter, a partner in the firm of Turney, Carpenter & Turney, is a 
member of the I. C. C. Practitioners’ Association. 
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Addressing itself to the problem of economic regulation, the Com- 
mittee finds that the Civil Aeronautics Board has failed to develop a 
clear-cut plan for an over-all domestic air transport pattern. It recom- 
mends that the Board defer for a short time the granting of authoriza- 
tions for the establishment of new routes. During such breathing spell, 
the Board is expected to devise a ‘‘more cohesive philosophy.’’ To en- 
able the Board to bring’ the development of the national route pattern 
to fruition, it is reeommended that Congress delegate to the Board the 
authority to regulate contract carriers by air, thereby bringing under 
control operations which have caused and continue to threaten disrup- 
tion of common carrier operations. 

The Committee report devotes only minimum space to one of the 
most pressing problems with which the Civil Aeronautics Board is faced 
today. That is the matter of air cargo development. Immediately 
after the war, there sprung into being a large number of airlines with 
operations designed solely for the transportation of property. Those 
operations were conducted as those of contract carriers, exempt from 
regulation. Some operations, then commenced, have survived by reason 
of sufficient financing and sound management and those carriers are now 
seeking to achieve the status of full common carriers. The Committee 
studiously avoids making any recommendation respecting the disposition 
that should be made of those pending applications before the Board, but 
comments that the entry into the field of a large number of cargo car- 
riers, in competition with the passenger lines which handle cargo also, is 
likely to postpone rather than hasten the attainment of financial self- 
sufficiency by the existing airlines. While recognizing that the determi- 
nation of the issue is fundamentally one for the Board itself, the Com- 
mittee expresses a belief that the Board should not spread ‘‘the present 
and potential traffic among too many separate carriers.’’ The Com- 
mittee also expresses the hope that if the Board finds that public con- 
venience and necessity requires some additional common carriers, it will 
give weight to the record of past successful operations of the cargo car- 
riers, and will give serious consideration to the certification of such op- 
erations between and within specified areas rather than between fixed 
termini. The question of subsidy of cargo operations is left for determi- 
nation by the Air Coordinating Committee. 

The Committee finds that the establishment of feeder air lines is 
justified in many instances and notes with approval that the certificates 
granted to the operators of such lines have been restricted to a three 
year period. It recommends, however, that the term of such certificates 
in the future be set for five years in order to provide a sounder basis for 
financing. 

The Committee recommends that Congress enact legislation to clarify 
the law in order (1) to prevent control by surface carriers of any im- 
portant segment of the air transport system, and (2) to permit progress- 
lve surface carriers to develop air transport as a part of a coordinated 
Service. 

The Civil Aeronautics Board has no authority under existing law to 
pass upon airline financing. The Committee recommends that consid- 
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eration should be given the matter when the Board has demonstrated its 
ability to discharge its present duties under the speed-up program which 
is needed. 

On the subject of international air transportation, the Committee js 
definitely in favor of regulated competition rather than monopoly. It 
is also in favor of the past practice of arranging for foreign rights by 
agreements with the foreign countries rather than through treaties which 
cause delay. Multilateral treaties, fixing universal standards of practice 
and procedure, are approved. As an aid to effective regulation and 
development, it is recommended that the Civil Aeronautics Board be 
given authority over international rates of foreign air carriers permitted 
into this country under reciprocal agreements. 


As a long-range program, a Department of Transportation is recom. 
mended. No very definite recommendation as to organization is made 
but the Committee suggests that all the independent regulatory agencies 
which now wield quasi-legislative and quasi-judicial power over trans- 
portation agencies be brought within the framework of the new Depart- 
ment for ‘‘housekeeping’’ purposes. The Secretary of the Department 
would be expected to provide integration and coordination of adminis- 
trative policies but actual regulation would be conducted by independ- 
ent agencies. 

Pending the establishment of the Department of Transportation, 
the Committee recommends that there be created within the Department 
of Commerce two new departments, each headed by a non-Cabinet Secre- 
tary reporting directly to the Secretary of Commerce. One of these 
would be the Secretary of Civil Aviation and the other the Secretary of 
Trade and Business. Under the former would be placed the Bureau of 
Federal Airways, the functions of which are the development of naviga- 
tional aids ; the Bureau of Airports, charged with the duty of developing 
a consistent system of construction and location of airports; the Bureau 
of Safety Regulations, which would promulgate safety standards of 
design and operation and administer them; and the Bureau of Facilities 
Planning, which would constantly re-examine domestic and international 
developments to insure that the general policy of civil aviation would be 
adequate for both trade and security. Also nominally under the Secre- 
tary of Civil Aviation would be the Civil Aeronautics Board, exercising 
all economic control over air carriers, including authorizations, rates, 
practices, corporate relationships, and accounting; the Air Safety Board, 
charged with the duty of investigating accidents and making recom- 
mendations to the Secretary for prevention of future accidents; and the 
Aircraft Development Corporation, which would finance the development 
and purchase of civil aircraft, navigational facilities and safety devices. 

Under the recommended set-up the Civil Aeronautics Board would 
be relieved from its duty to investigate air accidents and to prescribe 
safety regulations. It would be left free to perform its primary task of 
economic regulation. It is recommended that its membership be in- 
creased from five to seven and that it adopt the practice of the Inter- 
state Commerce Commission of setting up divisions and assigning work 
to them, thereby conserving the time of the full membership. 
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MAJORITY OF COMMISSION, IN IMPORTANT DECISION, HOLDS RAIL RATES 
ERRONEOUSLY PUBLISHED, NOT APPLICABLE. COMMISSIONER ALLDREDGE, 
WITH TWO OTHER MEMBERS, DISSENTS 


By R. GRANVILLE CuRRY 


It is not the policy of the JouRNAL to take sides as to decisions made 
by the Commission. This policy will be maintained in commenting upon 
the decision by the Commission on January 5, 1948, in No. 29122, Bacon 
Brothers et al. v. Alabama Great Southern Railroad Company et al. 
The case involves important questions of tariff interpretation which are 
of practical interest to those practicing before the Commission. 

The present decision is the third one in the same case. The first 
decision was by Division 2 on October 19, 1945 (263 I. C. C. 587), up- 
holding the contentions of the complainants. This decision was reversed 
by the Commission on reconsideration on October 7, 1946 (266 I. C. C. 
303), Commissioners Alldredge and Aitchison dissenting. The proceed- 
ing was reopened for further consideration upon petitions of complain- 
ants and the National Industrial Traffic League, intervener. 

The question as to applicability of erroneously published commodity 
rail rates. The complaint, among other things, presented the question as 
to the properly applicable rates on carload shipments of potatoes and 
other vegetables from points in Minnesota and certain other states west 
of the Mississippi River to points in Mississippi Valley and southeastern 
territories. Charges were collected, based upon either joint single- 
factor commodity rates or single-factor class rates from origins to ulti- 
mate destinations. Complainant relied upon commodity rates, errone- 
ously published, to Fancy Farm, Ky., an intermediate point, as part of 
the aggregates or combinations of rates from origin to destination on the 
theory that the use of such erroneously published rates to Fancy Farm 
would result in less total charges than those collected. As to certain 
instances, the aggregate-of-intermediates rule, published in the tariff, 
provided that joint rates would have no application to a shipment mov- 
ing between points covered thereby, if the aggregate of separately estab- 
lished intermediate rates would produce a lower charge. As to other 
instances, the tariffs, in accordance with Rule 56 of the Commission’s 
Tariff Cireular No. 20, stated that refunds would be made to the basis 
of lower combination rates. 

As the majority pointed out (sh. 2), ‘‘The rate group to which 
Fancy Farm was erroneously assigned is a group embracing six small 
towns in northeastern Nebraska on the O’Neill branch of the Chicago, 
Burlington & Quincy Railroad’’ and ‘‘The short-line distances between 
the stations in Nebraska embraced in rate group 1602, to which Fancy 
Farm, Ky., was erroneously assigned, ranged from 5 to only 23 miles; 
while the short-line distance from Fancy Farm to the nearest point in 
Nebraska in group 1602 is about 690 miles’’. The majority said, ‘‘Thus, 
- — of the tariff error was established beyond any reasonable 

oubt’’. 

The Commission considered the question as to the applicable rates 
ona section 6(7) of the Interstate Commerce Act from two sets of 
acts. 
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(1) When the erroneous commodity rates were published to Faney 
Farm, normal commodity rates also were in effect from the same origins 
to Fancy Farm, as to most of the traffic. Under these circumstances the 
question, the majority said, was whether the Commission erred in its 
prior report on reconsideration ‘‘in declining to give effect to the er. 
roneous commodity rate to Fancy Farm in situations in which both the 
erroneous commodity rate and the normal commodity rate were published 
to that point.’’ The majority concluded in the decision here under 
consideration that it had not erred. 

(2) Where, however, the only commodity rates provided in the 
tariffs to Fancy Farm on certain of the shipments were the erroneous 
commodity rates previously mentioned, the majority came to a different 
conclusion and found that such erroneously published commodity rates 


could properly be used in constructing the lowest aggregate or combi- 
nation rates. 


A basic question was whether in interpreting the tariffs the errone- 
ously published commodity rates could be ignored, because of violation 
of the long-and-short-haul provisions of section 4 of the Act, of the undue 
prejudice provisions of section 3, and of orders in related proceedings 
prescribing rate relationships. The majority concluded that at least 
where normal commodity rates were in effect in addition to the errone- 
ously published commodity rates to Fancy Farm, such unlawfulness 
could be considered and would justify disregarding the erroneously 
published rates. 

The majority conclusion in situations in which both the erroneous 
commodity rate and the normal commodity rate were published to Fancy 
Farm. The majority pointed out that ‘‘ Application of the group 1602 
rates to Fancy Farm, which in some instances are less than 50 per cent of 
the corresponding normal commodity rates to that point, would result 
in unauthorized violations of section 4’’. It stated further that ‘‘ap- 
plication of the aggregates and combinations, which embrace the errone- 
ous rates to Fancy Farm, would change the rate relation of origin groups 
and so result in violations of section 3 of the act and of our orders***” 
The majority pointed out that the ‘‘normal rates’’ to Fancy Farm and 


the joint rates charged on the shipments were ‘‘ published in compliance 
with those orders’’. 


In concluding that the normal commodity rates and not the errone- 
ously published commodity rates were applicable, the majority affirmed 
its previous finding, saying (sh. 3) : 


‘*The finding that the rates ‘specified in the tariff’ to Fancy 
Farm for the purpose of applying the aggregate rule were the 
normal rates and not the erroneous rates, gives full effect to the 
published tariffs which contain the normal rates, and hence, that 
finding is in accord with the principles which require rigid ob- 
servance of the published rate. There is nothing in either the statute 
or in these principles that requires this Commission to give effect 
to an unlawful rate which unquestionably was published through 
tariff error to the exclusion of a lawful and proper rate, when, as 
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here, both rates are of the same character or grade and both rates 
are ‘specified in the tariff’, within the meaning of section 6(7), with 
the same degree of definiteness. *** The rule of construction that 
the lower rate applies as between conflicting rates of the same char- 
acter or grade was announced by this Commission in 1931, following 
the decision of the court in the International Milling Co. case, cited 
at page 307 of our prior report on reconsideration. In that case the 
court declined to follow the then-existing rule of this Commission 
that a rate once established continued in effect until specifically can- 
celled; but, as pointed out in our prior report, the opinions ‘in the 
ease just cited do not indicate that the subsequently established 
rate which the court found applicable was published through tariff 
error or that such rate was unlawful in any respect. Instead, the 
lower court, whose judgment was affirmed, stated in its decision 
that ‘In the case at bar none of the wrongful purposes contemplated 
by the act are involved’. 

The fact that this Commission is not necessarily bound by 
rules of tariff construction is illustrated by the decision in Standard 
Oil Co. v. A. T. & 8. F. Ry. Co., 113 1. C. C. 597, 601-605, affirmed 
in 139 I. C. C. 297, 300-303; petition to annul the order of the 
Commission denied in Standard Oil Co. v. U. 8., 41 Fed. (2d) 836, 
affirmed by the Supreme Court in 283 U. 8. 235’’. 


The majority conclusion in situations in which the erroneous com- 
modity rates to Fancy Farm were tha only commodity rates provided: 


in the tariff to this point. In arriving at’a different conclusion where 
the only commodity rates to Fancy Farm were the erroneously published 
commodity rates, the majority said (sh. 5): 


‘‘Defendants argue that even in these situations in which no 
other commodity rate was published to Fancy Farm, the aggre- 
gate rule should not be construed to authorize the use of the 
erroneously published and unlawful commodity rate in construct- 
ing an aggregate that would displace the lawful joint rate in the 
tariff containing the aggregate rule. That argument overlooks the 
fact that in these situations, tariff rate-making rules such as the 
aggregate rule, specifically published in the applicable tariffs, may 
not be disregarded without violating the following well-established 
principles : 


Under the Interstate Commerce Act, the rate of the car- 
rier duly filed is the only lawful charge. Deviation from it is 
not permitted upon any pretext. (Louis. & Nash. R. R. v. Maz- 
well, 237 U. 8. 94, 97). 

The statute requires rigid observance of the tariff, without 

4 regard to the inherent lawfulness of the rates specified. (Davis 
tute v. Portland Seed Co., 264 U. 8. 403, 425). 

ie 

ffect It is true, as emphasized by defendants, that joint single-factor 

ugh class or joint single-factor commodity rates were published on this 

1, a8 traffic from these origins to ultimate destinations, and that class 
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rates were published from these origins to Fancy Farm, but in these 
situations in which the erroneous commodity rate was the only com- 
modity rate published to Fancy Farm, the governing tariffs contain 
rules which fix the applicable rates within the meaning of section 
6(7). We refer to these two tariff rules: The aggregate rule which 
provides that if the aggregate of separately established rates, de. 
termined in the manner there stated, produces a lower charge than 
the rates published in the tariff containing the rule, such aggregate 
of rates will apply ‘and the through rate published in this tariff has 
no application to that shipment’. And Rule 38 in the Western 
Classification governing the class rates to Fancy Farm, for example 
Agent Fyfe’s I. C. C. No. 28, which provides that ‘‘if there is an 
effective commodity rate on a given shipment, that rate and not the 
class rate must be applied***’ ’’. 


In support of the distinction made between situations in which 
there were both normal commodity rates and the erroneously published 
commodity rates to Fancy Farm and situations where the only commodi- 
ty rates were the erroneously published commodity rates to this point, 
the majority further said (sh. 6) : 


**It has been argued that it would be unsound to find that the 
erroneous commodity rate was available when only that commodity 
rate was published to Fancy Farm, but that the erroneous con- 
modity rate was not available when two commodity rates were pub- 
lished to Fancy Farm. The lack of uniformity of result from such 
findings is due entirely to the fact that we are confronted with two 
wholly dissimilar factual tariff situations as previously described. 
The fact that on certain shipments it is necessary to give effect to 
the erroneously published and unlawful commodity rate because no 
other commodity rate was published, under principles which require 
rigid observance of the published rate, does not justify a similiar 
finding on the shipments which moved from origins from which 
normal and proper commodity rates also were published.”’ 


Chairman Lee concurred in the majority report only to the extent 
that it affirmed the findings in the last prior report. 


DISSENTING OPINION BY COMMISSIONER ALLDREDGE, WITH COMMISSIONERS 
AITCHISON AND BARNARD JOINING IN HIS DISSENT. 


Principles of tariff construction. As a preliminary to the ultimate 
conclusion stated in the dissenting opinion that the erroneously published 
commodity rates should be controlling as originally found by the Divi- 
sion, Commissioner Alldredge said (sh. 8) : 


‘*Since the creation of this Commission, simplicity, clarity, and 
certainty in both tariff publication and tariff interpretation have 
been among the prized objectives that Congress, the courts, and the 
Commission itself have striven to achieve. 

The importance attached to these elements has been indicated 
frequently. As Division 5 said in Aggregating Express Shipments, 
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192 I. C. C. 301, at page 314, in declining to approve a tariff rule 
there proposed: ‘It would militate against that certainty and clari- 
ty in tariff publication which Congress and the Commission have 
been endeavoring to foster ever since the Act to Regulate Commerce 
became law. Louisville & N. R. Co. v. Dickerson, 191 Fed. 705; 
National Wholesale Lbr. Dealers Assn. v. Louisville & N. R. Co., 
46 I. C. C. 307’. 

Implementing these guiding principles in the field of tariff in- 
terpretation has been the rule, among others, that the lower of two 
conflicting rates is the applicable rate. Because of the great volume 
of freight traffic in this country, moving over thousands of miles of 
railway, and the necessity of issuing large numbers of tariffs to 
accomodate it, a rule of this kind is of almost constant use as a 
means of preventing confusion in rate application. The importance 
of this rule is readily realized when it is considered that, as the 
Supreme Court said in Louisville & N. R. Co., v. Maxwell, 237 U.S. 
94, at page 98: ‘It was ‘‘the purpose of the Act to have but one 
rate, open to all alike and from which there could be no departure’’. 
Boston & Maine R. R. v. Hooker, supra, p. 112’ ’’. 


Violations of sections 3 and 4, irrelevant. After stating the above 
principles, Commissioner Alldredge continued (sh. 8) : 


‘In this proceeding, however, the majority finds that the rule 
stated does not apply if the lower rate was published by mistake 
and resulted in violations of sections 3 and 4 of the Interstate Com- 
merce Act. The courts and heretofore this Commission have re- 
garded these circumstances as wholly irrelevant in the determina- 
tion of the issue of applicability of rates. Moreover, this new con- 
dition to which the majority would make the rule subject would 
defeat the fundamental purposes of the rule itself. In my opinion, 
this condition amounts to a new doctrine that is unsound in law and, 
if upheld and adhered to, will prove unworkable in practice’’. 


Commissioner Alldredge then cited a number of cases to the effect 
that proof of error in the publication of rates does not justify a depart- 
ure from such rates (sh. 9). He then referred to the rule as to applica- 
tion of the lower of two conflicting rates, saying: 


‘‘The rule that the lower of two conflicting rates is the legal 
charge is based upon the further principles that the intention of 
the framers of a tariff does not govern in the interpretation of that 
tariff and that tariff ambiguities must be resolved against the fram- 
ers of the tariff. Seaboard By-Products Coke Co. v. Director Gen- 
eral, 62 I. C. C. 317, 329; Brown v. Chicago G. W. R. Co., 164 I. C. 
C. 529, 530; Chappel Bros., Inc., v. Atchison T. & 8. F. Ry. Co., 
211 I. C. C. 285, 287; Rosemary Mfg. Co. v. Erie R. Co., 241 1. C. C. 
405, 406. As the Supreme Court said in Louisville & N. R. Co. v. 
Mazwell, supra, at page 97 in regard to this requirement that car- 
riers adhere strictly to their duly published rates: ‘This rule is un- 
deniably strict and it obviously may work hardship in some cases, 
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but it embodies the policy which has been adopted by Congress ip 
the regulation of interstate commerce to prevent unjust discrimina. 
tion’ ’’. 


Emphasizing the irrelevancy of questions of inherent lawfulness of 
the rates in question, Commissioner Alldredge said: 


‘‘The inherent lawfulness of tariff provisions has not been con. 
sidered by the courts or hitherto by this Commission as pertinent 
in determining whether those provisions were applicable. As the 
Commission, speaking through Commissioner Franklin K. Lane, said 
in Interstate Remedy Co. v. American Express Co., 16 I. C. C. 436, 
439 (1909) : ‘The responsibility rests upon the carrier to have law. 
ful rates and rules in effect, and every shipper may with safety rely 
upon such rates without fear that they will be withdrawn as illegal 
after he has made shipment thereon, resting in the confidence that 
they are lawful so long as they are in foree. If subsequently found 
to be unlawful, the carrier is subject to penalty for the institution 
and maintenance of such rates or rules, but the law does not con- 
template that the shipper shall move upon any other theory than 
that the provisions of the carrier’s tariff are in full compliance with 
the law’s demands’. In S. 8S. Pierce Co. v. Boston & A. R., 186 1. C. 
C. 583, 586, Division 2 made this succinct statement of the principle 
involved: ‘Shippers are not required to look beyond the tariff itself 
to determine the application of the provisions thereof’. And in 


—-_tean’t t= en at ef at aon & 


Aggregating Express Shipments, supra, Division 5 said at page 314: 
‘Under section 6 of the act tariffs must be so published that the 


oe 


shipper ‘‘may readily ascertain by an inspection of the schedules 
exactly what will be the cost to him of the transportation of his 
property’’. United States v. Chicago & A. Ry. Co., 148 Fed. 646; 
affirmed 212 U.S. 563’. This position was fully supported by the 
Supreme Court in the pronouncement in Davis v. Portland Seed Co., 
supra, quoted by the majority: ‘The statute requires rigid observ- 
ance of the tariff without regard to the inherent lawfulness of the 
rates specified’. 

It necessarily follows from the foregoing that section 6 of the 
act is not to be administered like section 1, for there can be no zone 
of applicability of a rate although there may be, and often is, a zone 
of reasonableness. That the justice or equity of a duly published 
rate or tariff rule does not affect its applicability in a given situa- 
tion is an elementary principle to which the courts and: this Com- 
mission have adhered consistently. It is manifest that such con- 
siderations are precluded by the plan of regulation which Congress 
adopted to prevent abuses.’’ 


Pointing out what he regarded as unreasonable and unworkable 
principles followed by the majority, he said in part (sh. 10) : 


‘*Purthermore, in actual operation it is inevitable that those 
limitations would nullify the rule they purport to restrict, by de- 
stroying the underlying principles upon which that rule rests. Here- 
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after, in every case of conflicting rates evidence as to the intention 
of the framers of a tariff will be not only relevant but important 
and often decisive; and tariff ambiguities may be resolved against 
the shipper, who had nothing to do with the publication of the tariff, 
rather than against the framers of the tariff. In every such instance 
the defense that the tariff provision was published in error will be 
available to the carrier; testimony as to the cause, kind, and degree 
of the error will be pertinent and material; and the carrier will be 
permitted to plead the unlawfulness of its tariff rate to avoid ex- 
tending the benefit thereof to the shipper’’. 


Disagreeing with what the majority regarded as an obvious tariff 
error, Commissioner Alldredge stated that in his opinion ‘‘this mistake 
was one susceptible of discovery only by a person intimately acquainted 
with the tariffs and rate structures of defendants’’; and that, after ex- 
amination of the tariff shows from the alphabetical list that Fancy 
Farm is assigned to group 1602, ‘‘the only way whereby the other sta- 
tions embraced in that group may be determined is to examine every 
station in the list, and that list fills 105 double-column pages’’ (sh. 11). 


‘‘The unlawfulness of the erroneous rate, if such a condition 
actually existed, would be even less evident than the error itself. 
Many questions would necessarily arise in connection with the de- 
termination of the lawfulness or unlawfulness of such a rate which 
could only be resolved in a proper proceeding. The user of the 
tariff should not be expected to attempt to determine such issues 
in his own mind as a condition precedent to the use of the rate, or 
to attack the imponderable problem of ascertaining what is a ‘norm- 
al’ rate and what is not’’. 


Distinction by majority as ta existence or non-existence of normal 
commodity rates, said to be unsound. In referring to the distinction 
made by the majority as ‘‘an illogical and unsound differentiation’’, 
Commissioner Alldredge said : 


‘Tf the lower commodity rate cannot be used in the construc- 
tion of applicable combination rates where a higher commodity rate 
was published in another tariff, it is because the former rate was 
void, the reasons therefor being, under the theory of the majority 
report, its erroneous publication and its unlawfulness in violation 
of sections 3 and 4 of the act. But it is evident that the same con- 
ditions of erroneous publication and unlawfulness that, in the view 
of the majority, rendered the lower rate void existed irrespective of 
whether a higher commodity rate was concurrently named on the 
same traffic. Hence, the absence of a higher commodity rate could 
not make legal, valid, and effective a commodity rate that otherwise 
would have been null and void; nor could the presence, that is, the 
contemporaneous publication, of the higher commodity rate reduce 


to a nullity a rate that otherwise would have been legally applica- 
ble’’. 





Hearings on H. R. 2657—Administrative 
Practitioners Act 


Hearings began before a Sub-Committee of the House Judiciary 
Committee, on Monday, January 26th with the Honorable John W 
Gwynne of Iowa presiding. 

Messrs. Spencer Gordon and Mathias F. Correa, counsel for the 
American Institute of Accountants and the New York State Society of 
Certified Public Accountants presented statements to the Committee on 
January 26th, and spoke in opposition to the bill. 

On Wednesday, January 28th, Mr. Harry C. Ames, President of the 
Association of I. C. C. Practitioners, appeared before the Committee and 
stated the position of the Association, offering at that time an amend- 
ment to Section 6 which he said had met the approval of the Associa- 
tion’s Executive Committee. He stated that if the bill were amended 
as proposed the Association of Interstate Commerce Commission Practi- 
tioners would not oppose the bill. Mr. Ames filed a statement in the ree. 
ord which was prepared by Messrs. Warren H. Wagner and R. Granville 
Curry, both former Presidents of the Practitioners’ Association, setting 
forth in detail the reasons why the Association would oppose the bill if 
passed in its original form. Messrs. Wagner and Curry accompanied 
Mr. Ames to the hearing and were available for questioning by the Com- 
mittee in the event it was desired to do so. 

On Thursday, January 29th, Mr. Dabney T. Waring, General Man- 
ager of the Middle Atlantic States Motor Carrier Conference, Inc., 
Washington, D. C. appeared in behalf of the regulated trucking industry 
in opposition to the provision which would prevent non-lawyers from 
appearing before the I. C. C. 

Mr. John S. Burchmore appeared before the committee on Thursday, 
the 29th, in behalf of the National Industrial Traffic League. Mr. Bureh- 
more is general counsel of the League. He said that the bill was totally 
unnecessary and that ‘‘a restriction of the right to appear by lawyers 
would be a disservice to the Commission and to the parties appearing 
before it.’’ 

On Friday, January 30th, Mr. I. M. Herndon spoke in opposition 
to the bill in behalf of the Board of Trade of Chicago, as well on his own 
behalf as a non-lawyer practitioner before the I. C. C. He also repre- 
sented certain other midwest groups who are interested in I. C. C. prac- 
tice. 

An appearance was made in behalf of the Chamber of Commerce of 
the United States by Mr. Milton A. Smith, Assistant General Counsel. 
He spoke in opposition to the bill as it relates to practice by non-lawyers 
under the present terms of Section 6. 

Mr. R. A. Ellison appeared before the Committee on January 30th 
in opposition to the bill. He appeared in behalf of the Cincinnati Cham- 


ber of Commerce, and for himself as a non-lawyer practitioner before the 
I. C. C. 
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The hearings ended on Friday and will be resumed at a later date to 
be announced. 

It was interesting to note that most of the opposition to H. R. 2657 
was in connection with the practice by non-lawyers before the Interstate 
Commerce Commission. 

A representative of the Minnesota State Bar Association appeared in 
behalf of the bill, urging that this legislation was necessary to protect the 

ublie. 
. When the transcript of the hearing is available we will include in an 
issue of the I. C. C. Practitioners’ Journal the statement made by Messrs. 
Ames, Curry and Wagner in behalf of our Association, together with the 
questions propounded by the Committee. 
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COMMISSION RATE CLERKS APPEAL FOR HIGHER JOB RATING 


The Daily Traffic World of January 28, 1948, carried an article con- 


cerning the appeal for higher job ratings by Rate Clerks at the I. C. C. 
We quote: 


**The Civil Service Commission has set for hearing February 
9 an appeal by rail freight men in the Commission’s Bureau of 
Traffic from their job classification by the Commission, which is 
CAF 8, with a salary range from $3,773.40 to $4,525.80 a year. The 
men, insisting that their status is a professional one, are asking to 
be rated CAF 10, with a salary range of $4,525.80 to $5,278.20. 

The hearing will deal specifically with the appeal of Walter 
Armstrong, but will affect the standing of the other rate clerks in 
the bureau, who have formed a committee for prosecuting the ap- 
peal. Appeal from ratings by the agencies by which they are em- 
ployed is granted government workers under the reclassification act 
of 1923, as amended. 

The rate men assert they handle only such rate and traffic mat- 
ters as have not been susceptible of informal adjustment by the 
carriers and shippers before the filing of complaints with the Com- 
mission ; that they write analytical reports on rate, tariff or traffic 
matters referred to them; and that they often draw their knowledge 
and specialized training, going beyond matters disclosed in the file 
or docket referred to them. 

In a memorandum to Commissioner Alldredge, Mr. Armstrong 
invited the Commissioner to attend the Civil Service hearing. In 
part, he told the Commissioner the work of the rate men in the Com- 
mission was professional, adding that governmental agencies had 
long considered the Commission’s freight rate branch as the rate 
branch of last resort. He asserted the work of the Commission’s 
rate clerks had been classified lower than less specialized work in 
other governmental agencies, and asked the privilege of collaborat- 
ing with the representatives of the Commission at the hearing ‘so 


that the nature of the evidence to be submitted by both parties may 
be mutually understood.’ ’’ 


It is our understanding that on July 29, 1947, hearing examiner 
David S. Wolman of the Civil Service Commission, after full hearing, 
had recommended an allocation to Grade CAF-9. The Board of Review 
in the Civil Service Commission reversed Mr. Wolman’s findings. By 
memorandum dated September 29, 1947, the Personnel Officer of the I. 
©. C., Mr. Covington, advised Commissioner Alldredge as follows: 


‘‘The report was reviewed by Mr. Carl Rader, a Rate Specialist 
for the Civil Service Commission who also prepared a full report 
of his views in which he.reached the following conclusion : 


‘Therefore it is most evident that since these Clerks in the 
I. C. C. perform work of the lower order of difficulty, it would 
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be most inconsistent and adverse to sound classification to grant 
a higher grade than CAF-8.’ ”’ 


Mr. Rader in his report compared the Rate Specialists in the Inter- 
state Commerce Commission with the top non-supervisory audit clerk — 
positions in the General Accounting Office which involves the final audit 
of all freight expenses. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorial Committee 


Challen B. Ellis, 504 Southern Building, Washington, D. C. (2-2- 
48). 


Walter T. Hayes, Assistant Director, Bureau of Traffic, Interstate 
Commerce Commission, Washington, D. C. (1-23-48) 


The Supplementary Report of the Memorials Committee, published 
in the December, 1947 JourRNAL, is in error in stating that Colonel R. 
W. J. Flynn was Traffic Manager of the Standard Oil Company of New 


Jersey from 1911 to 1936. He was employed in the Traffic Department 
of that company from 1911 to 1926, when he was appointed Traffic 
Manager of the Standard Oil Company of Louisiana, where he continued 
until his retirement in 1936.—EHD. 





COMMITTEE APPOINTMENTS 1947-48 
Appointment of |. C. C. Commissioners 


R. Granville Curry, (A), Chairman, Southern Building, Washington 
),D. C.; J. Carter Fort, (A), Transportation Building, Washington 6, 
D. C.; Chester C. Thompson, (B), 1319 F Street, N. W., Washington 4, 
D. C.; Giles Morrow, (A) Colorado Building, Washington 4, D. C.; Wil- 
bur La Roe, Jr., (A), Investment Building, Washington 5, D. C. 








Rail Transportation 


By A. Rea Wiuuiams, Editor 


FINANCE MATTERS 
Missouri Pacific R. R. Reorganization 


The Interstate Commerce Commission has postponed until March 
23, 1948 further hearings on the reorganization of the Missouri Pacific 
Railroad. The Commission said the action was taken on the requests 
and agreements of counsel for numerous parties. 





Santa Fe - St. Louis Gateway Case to be Argued 


The I. C. C. has scheduled for oral argument on March 3, 1948 the 
application of the Santa Fe Railway for a gateway to the East through 
St. Louis. The examiners have recommended denial of the application. 





FORMAL MATTERS 
Express Rates—lIncrease Becomes Effective 


An increase in express rates went into effect on January 22, 1948 as 
a result of the refusal of the I. C. C. to suspend the new rates. The 
Railway Express Agency was authorized by the I. C. C., in December, to 
publish an increase of 10% in first class rates above the rates as in. 
creased in September by 10%, for a period of one year. The Agency 
was also authorized to make its second class rates 75% of the increased 
first class rates. 





1. C. C. Jurisdiction of Intrastate Traffic Overcharges 


In Docket 29561—Albers Milling Company et al. v. Chicago, Mil- 
waukee, St. Paul and Pacific Railway Company et al., Division 3 of the 
I. C. C. has ruled that the Commission has no jurisdiction to require re- 
fund of overcharges or to authorize waiver of collection of undercharges 
on intrastate traffic when mixed with interstate traffic, and the filing with 
it by the carriers of a tariff authorizing said mixture does not confer such 
jurisdiction. 





Reconsideration of Mail Pay Order Requested 


Frank J. Delany, Solicitor, Post Office Department, has filed with 
the Interstate Commerce Commission a petition in Docket No. 9200— 
Railway Mail Pay, requesting the Commission to reconsider its decision 
and vacate its order of December 4, 1947, wherein an interim. increase 
in railway mail pay compensation of 25 per cent was granted to the rail- 
roads. 
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Per Diem Hearings Concluded 


Hearings before the I. C. C. in the pending per diem proceedings 
were concluded on January 8, after three days further hearing. Briefs 
are to be filed not later than March 9, after which a proposed report will 
be issued by Examiner Claude A. Rice, who heard the case. 





Pooling of Refrigeration Earnings 


In Docket 29008—Pooling of Refrigeration Earnings, Division 3 of 
the I. C. C. has issued an order dated January 8, 1948, finding that a 
modified arrangement for the distribution of the net gain or loss from 
the furnishing of certain protective service is in the interest of better 
service to the public and is not an undue restraint of competition. An 
order has been entered approving the modified arrangement. 





Tap Line Case Order Amended 


In I & S Docket No. 11—Division 3 of the I. C. C. has issued a 
Twelfth Supplemental Order, dated January 20, 1948, amending the 
Tap Line scale provided therein so as to conform to the increase in rates 
authorized by the Commission, effective January 5, 1948. The Twelfth 
Supplemental Order of the Commission is made effective as of that date. 
Tap Line allowances are, therefore, increased to conform to the in- 
crease in rates. 





INTERNAL REVENUE RULING 


Section 29.24—2: Capital expenditures 1948-2-12730 
G. C. M. 25503 
Internal Revenue Code 


The entire cost paid or incurred by a mine operator for construc- 
tion of a private siding or spur track to its mine is an exhaustible capital 
expenditure even though title to all or a portion of such siding or track 
immediately upon construction vests in a railway company. No part 
of such cost is deductible as a business expense or as a loss when paid 
or incurred, but the entire cost is depreciable or amortizable by the 
me operator over the estimated useful life to it of the siding or spur 


Recommended that O. D. 1019 (C. B. 5, 151 (1921) and A. R. R. 
1008 (C. B. I-2, 120 (1922) ) be modified. 

An opinion is requested with respect to the proper treatment for 
Federal income tax purposes of the cost paid or incurred by a coal mine 
operator for construction of a private siding or spur track to its mine 
where title to a portion of such track immediately upon construction 
vests in a railway company. 

_ In the instant case a corporation operating a coal mine desired 
direct rail service to and from its mine and entered into contracts with 
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a railway company for construction of private sidings or spur tracks 
from the latter’s main tracks to the mine. Under one of the contracts, 
the mine operator agreed to pay for construction, of the portion of the 
spur track beyond the railway company’s main track right-of-way and 
the railway company agreed to pay for construction of the portion of 
the spur track on its right-of-way. Under another contract, although 
the entire siding or spur track would be on the railway company’s right. 
of-way, the mine operator agreed to pay for construction of the portion 
of such track extending beyond the point of clearance of traffic on the 
main track. In other words, under such contract the mine operator in. 
curred the cost of constructing the latter portion of the siding or spur 
track even though title thereto immediately upon construction vested 
in the railway company. 

In O. D. 1019 (C. B. 5, 151 (1921) ), involving a similar case, it 
was held that depreciation determinable in accordance with the facts of 
the case was allowable to the taxpayer with respect to the cost to it of 
the portion of a siding owned by it, but that the cost to it of portions of 
the siding owned by a railroad company was deductible by the taxpayer 
as a business expense in the year incurred, and no depreciation was al- 
lowable to it with respect to that cost. In A. R. R. 1008 (C. B. 1-2, 120 
(1922) ), it was similarly held that the cost to the taxpayer, a quarry 
operator, of the portion of a spur track owned by it should be treated as 
a deferred charge and written off pro rata over the estimated remaining 
life of the quarry from the date of construction of the spur track, but 
that the cost to it of the portion of the spur track owned by a railway 
company should be deducted as expense when incurred. 

In view, however, of the decisions in Gauley Mountain Coal Co. v. 
Commissioner (23 Fed. (2d), 574), Colony Coal & Coke Corporation v. 
Commissioner (52 Fed. (2d), 923, Ct. D. 439, C. B. XI-1, 278 (1932) ), 
Cripple Creek Coal Co. v. Commissioner (63 Fed. (2d), 829, Ct. D. 731, 
C. B. XII-2, 192 (1934) ), and The Louisville Fire Brick Works, Inc. 
v. Commissioner (43 B. T. A., 178, acquiescence, C. B. 1941-1, 7), this 
office is of the opinion that the entire cost paid or incurred by a mine 
operator for construction of a private siding or spur track to its mine is 
an exhaustible capital expenditure even though title to all or a portion 
of such siding or track immediately upon construction vests in a rail- 
way company. Accordingly, no part of such cost is deductible as a busi- 
ness expense or as a loss when paid or incurred, but the entire cost 1s 
depreciable or amortizable by the mine operator over the estimated use- 
ful life to it of the siding or spur track. 

It is recommended that O. D. 1019 and A. R. R. 1008, supra, be 
modified to accord with the foregoing conclusion. Such modification 1s 
consistent with the position taken by the Bureau and the court in Colony 
Coal & Coke Corporation v. Commissioner, supra. That opinion was 
published in the Internal Revenue Bulletin (C. B. XI-1, 278 (1932) ). 
In that case the court held that payments made by corporations, owners 
of coal properties, to a railroad company for the construction of a branch 
line to the properties are capital expenditures amortizable over the estl- 
mated productive life of the coal properties and not deductible as busi- 
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ness expenses or as a loss when made, even though the branch line 
would be owned by the railroad company when built. 

Modification of O. D. 1019 and A. R. R. 1008, supra, will not mean, 
however, that a mine operator who, consistent with those rulings, has 
deducted, in a taxable year which has become barred from adjustment 
of tax liability, any contribution for or cost of constructing a siding or 
spur track title to which vested in a railway company, may also capital- 
jz the amount of such contribution or cost as a basis for deductions 
for depreciation or amortization or gain or loss. ‘‘A construction of a 
taxing statute permitting a duplication of deductions is not favored by 
the courts.’’ (Reliable Incubator & Brooder Co. v. Commissioner, 6 T. 
C., 919; Bank of Newberry v. Commissioner, 1 T. C., 374; and Keystone 
Automobile Club Casualty Co. et al. v. Commissioner, 40 B. T. A., 291). 


CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue. 





LEGISLATION 
Bills Introduced In Congress 


The following bills have been introduced in the Second Session of 
the 80th Congress : 


S. 1970, introduced by Senator Taft (by request on January 
12, 1948) would provide for the refund of taxes deducted under the 
provisions of the Railroad Retirement Act of 1937 from the wages of 
Mexican railroad workers employed in the United States under the 
agreement of April 29, 1943 between the United States and Mexico. 

H. R. 4887, introduced by Mrs. Norton on January 8, 1948, 
would amend the Fair Labor Standards Act of 1938 so as to make 
the minimum wage 75 cents an hour from the effective date of the 
amended Act. 


Senator McMahon, of Connecticut, has, by request, introduced 8. 
2055, to amend the Railroad Retirement Act of 1937 so as to provide full 
annuities, at compensation of half salary or wages for persons who have 
completed 30 years of service. 





Increased Railroad Retirement Benefits Proposed 


Representative Van Zandt has introduced H. R. 5000, providing 
for an increase in all benefits under the Railroad Retirement Act. The 
Bill provides : 


“That, effective July 1, 1948, each benefit payable with respect to 
any calendar month, or part thereof, under the provisions of the Rail- 
road Retirement Act, as amended, shall be increased by 30 per centum if 
the consumers price index of the Bureau of Labor Statistics with respect 
to the preceding calendar month exceeded the 1935-1939 base of 100.’’ 
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Overcharges and Undercharges—Statute of Limitations 


The first bill passed by the House of Representatives during the 
Second Session of the 80th Congress is H. R. 2759, which amends the 
Interstate Commerce Act so as to provide a two-year statute of limits. 
tions for the recovery of undercharges or overcharges by or against 
common carriers by motor vehicle, common carriers by water, and freight 
forwarders. Existing law provides a two-year statute of limitations for 
rail carriers. The amendment is designed to make the law uniform as to 


all carriers subject to the jurisdiction of the Interstate Commerce Con. 
mission. 





PERSONALS 


On January 30th the Senate confirmed the appointment of Com. 
missioner W. W. Splawn to succeed himself as a member of the Inter. 
state Commerce Commission for the term ending December 31, 1954. 





House Committee on Interstate and Foreign Commerce-New Member 


Representative Eugene J. Keogh, Democrat of New York, has been 
elected a member of the House Committee on Interstate and Foreign 
Commerce, to fill the vacancy caused by the resignation of Representa- 
tive Rabin of New York, who has become a judge. 





STATISTICS 
Net Railway Operating Income of Class | Carriers—November 1947 


Net railway operating income of Class I railroads in November, 
1947 totaled $65,577,488 compared with $64,122,214 for the same month 
in 1946, according to reports filed by the carriers with the Bureau of 
Railway Economies of the Association of American Railroads. 

Net railway operating income represents the amount left after the 
payment of operating expenses and taxes but before interest, rentals 
and other fixed charges are paid. 

For the month of November 1947 Class I carriers had an estimated 
net income, after interest and rentals, of $44,000,000 compared with 
$39,600,000 in the same month in 1946. 

Net railway operating income of the Class I carriers for the first 
eleven months of 1947, before interest and rentals, totaled $700,834,369 
compared with $516,074,515 in the same period of 1946. 

Net income, after interest and rentals, of the Class I railroads in 
the first eleven months of 1947 is estimated at $409,000,000 compared 
with a net income of $200,500,000 in the corresponding period of 1946. 

Comparisons of railroad earnings for 1947 with those of 1946 should 
take into account the fact that the first six months of 1946 included a 
period of industrial disturbances, work stoppages and railroad wage 10- 
creases, and railroad earnings were for that reason abnormally low. 
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In the twelve months ended November 30, 1947, the rate of return 
on property investment averaged 3.57 per cent, compared with a rate of 
return of 2.10 per cent for the twelve months ended November 30, 1946. 
Property investment is the value of road and equipment as shown by the 
hooks of the railways including materials, supplies and cash, less ac- 
cerned depreciation. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,331,478 employees at the middle of the month of December 1947, 
a decrease of 1.56 per cent as compared with the middle of December 
1946 and a decrease of 0.72 per cent as compared with the middle of 
November 1947. Railway employment at the middle of December 1947 
was 182.5 of the 1935-1939 average. 





Steam Railway Accidents 


In its preliminary summary of steam railway accidents, made public 
on January 9, the I. C. C. announced that 33 passengers were killed and 
1119 were injured in the first 11 months of 1947, compared with 51 
killed and 1,354 injured in the same period in 1946. In the month of 
November 1947 and 1946, there were no fatalities to passengers as a re- 
sult of train accidents, but 8 passengers were injured in November 1947, 
compared with 90 in November 1946. In train service accidents three 
passengers were killed and 212 were injured in November of 1947, com- 
pared with three fatalities and 249 injured in November 1946. In the 
first eleven months of 1947, 30 passengers were killed and 2,605 were 
injured as a result of train service accidents, compared with 37 killed 
and 2,759 injured in the same period of 1946. 

Forty-four employees on duty lost their lives and 2670 were in- 
jured in November 1947, compared with 57 killed and 3,049 injured in 
the same month of 1946. Fatalities to employees on duty totaled 632 
and 32,642 were injured in the first 11 months of 1947, compared with 
608 fatalities and 35,019 injured in the same period of 1946. 





Motor Transportation 
By Harry E. Boor, Editor 


Acting General Counsel, American Trucking Associations, Inc. 


‘Statute of Limitations on Over-Charges and Under-Charges of Motor 
Carriers 


The House of Representatives approved H. R. 2759 which would 
bring motor carriers and freight forwarders under uniform time lini- 
tations in actions for the recovery of under-charges and over-charges, 
This legislation, when finally approved and enacted into law, will have 
the effect of providing some uniformity under Parts I, II, III and IV of 
the Interstate Commerce Act insofar as limiting the time for over-charge 
and under-charge claims. Specifically, the limitation is set at two years 
for carriers and shippers to bring action on claims. The bill limits the 
claims to those in which the cause of action accrues after the date of 
enactment. 

At the present time the limitation for bringing such suits depends 
upon the state statute of limitation and, since these vary to a great ex- 
tent, the Federal legislation should be of great assistance to both ship- 
pers and carriers. 





Interstate Commerce Commission Announces Hearing on Leasing and 


Inter-Changing Equipment 


The confusion and uncertainty in leasing and inter-changing equip- 
ment will be brought out and a cure attempted when the Commission 
holds its hearing on April 19th on Ex Parte MC-43. This action has 
resulted from the Commission’s concern over possible violation of the 
Interstate Commerce Act and its own regulations in the leasing and inter- 
changing of equipment. During the war period the leasing of equipment 
was a necessity because of the impossibility of securing new equipment, 
although many carriers have used the equipment of others in their 
business for a long time. The proposed hearing will cover the augment- 
ing of equipment by the use of owner-operators as well as the straight 
lease, as both practices are quite common in the motor carrier industry. 
In the Commission’s order for the investigation, proposed rules are set 
down for consideration and undoubtedly the hearing will be well at- 
tended and participated in by many individual carriers, as well as as 
sociations representing the interest of branches of the industry. 





The Bureau of Internal Revenue Proposed Rules Covering ‘“‘Inde- 
pendent Contractor” and “Employee” Indefinitely Suspended 


In November 1947 the Bureau of Internal Revenue published pro- 
posed rules and regulations defining ‘‘employee’’ and ‘‘independent con- 
tractor’ for Federal insurance contribution purposes. Protests were 
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fled and the regulations were to become effective February Ist, but now 
have been indefinitely postponed by the Bureau. The revision of the 
regulations was occasioned by recent Supreme Court decisions in U. 8. 
». Silk and Harrison v. Grayvan Lines. There is a certain connection 
between these regulations and the Interstate Commerce Commission’s 
sheduled investigation into leasing practices as motor carriers must take 
cognizance of both the Internal Revenue rules on employees and the In- 
terstate Commerce Commission’s ruling in leasing equipment in carriers’ 
operations involving the use of other’s equipment. 





National Interest Aroused by Examiner’s Proposed Report which 
Recommends Granting Certificates to Watson Brothers 


Motor carriers throughout the country followed with interest the 
(ommission’s reopening of the proceedings on the applications for cer- 
tifiecates by Watson Brothers, in that, it appeared the main purpose for 
the reopening was alleged violation of safety regulations. The report 
holds, in part, that a record of violations of the Interstate Commerce 
Act, standing alone, is not sufficient to require a finding by the Inter- 
state Commerce Commission that a motor carrier applicant for authority 
to extend operations is unwilling or unfit to perform services. The ex- 
aminer noted that in previous cases, Division Five had held that while 
violations of the Act and other laws ‘‘ properly may be considered in de- 
termining the fitness of an applicant they are not an absolute bar 
to the granting of a certificate.’’ 

At the reopened hearing, Watson Brothers went to great lengths to 
show the Commission their entire operation, their safety program and 
superior specifications of their equipment, and that actually the com- 
plete safety record, in relation to mileage and tonnage, is far better than 
the national average. 





Research Program set up by Highway Research Board to Determine 
Economics of Motor Vehicle Size and Weight 


The Committee on Economies of Motor Vehicle Size and Weight of 
the Highway Research Board has drawn up a preliminary research 
program for tests which will require two months and ultimately will 
produce results that may have important bearings on trends and equip- 
ment in the transportation of property by motor vehicle. Tests will 
be made with truck tractor semi-trailer combination and truck and full 
trailer combination, as well as tractor semi-trailer and trailers. Tests 
will be made with these vehicles carrying various axle loads and gross 
weights in order to compare performance of vehicles and different power 
units. These tests will be run in Pennsylvania over the Pennsylvania 
Turnpike, as well as two regular highways, which should produce vehicle 
data of great importance to the motor carrier industry. 





Freight Forwarder Regulation 


By Gites Morrow 


General Counsel, Freight Forwarders Institute 


House of Representatives Passes Bill Providing Limitation on Action; 
for Overcharges and Undercharges by or against Motor 
Carriers and Freight Forwarders 


The House of Representatives passed bill H. R. 2759 on Jannary 
13, 1948, without a record vote. For previous activity in connection 
with this legislation see 14 I. C. C. P. Journal 673 (April, 1947 issue), 

The bill would add a new section 204a to part II of the Act, anda 
new section 406a to part IV, providing a two year period of limitation on 
the initiation of suits at law by or against motor carriers and freight 
forwarders to recover undercharges or overcharges. In addition, section 
308 (f) (1) of part III would be amended so as to provide for a two year 
limitation on undercharge and overcharge suits by or against water 
carriers and a like period for the filing of complaints for reparations 
against such carriers. At present the period provided in part III is 3 
years. The definition of a water carrier for purposes of these provisions 
is also changed. 

This bill was unanimously reported by the House Committee on In- 
terstate and Foreign Commerce, after hearings, during the last session. 
When it came up on the Consent Calendar it was passed over because 
question was raised as to whether its provisions would apply to actions 
brought by the United States. In commenting on this point, Chairman 
Wolverton expressed the view, at page 138 of the Congressional Record 
for January 13, 1948, that ‘‘the limitations for which the bill provides 
would apply to the United States as a shipper, just as to any other ship- 
pers’’. He cited a decision of the Commission in United States v. Di- 
rector General, 80 I. C. C. 143 as authority for his view. Congressman 
Wolverton also quoted a letter from the Interstate Commerce Commis- 
sion in which the view was expressed that the Government should be 
accorded no different treatment with respect to limitation on the pre- 
sentation of claims than that accorded other shippers. 





Department of Commerce Announces New Licensing Procedure for 
European Export Shipments 


The Office of International Trade, Department of Commerce, in 4 
release dated January 15, 1948, designated OIT-78, announced that 
beginning March 1, 1948, commercial shipments of all commodities t0 
Europe will require individual validated licenses. The notice further 
states that: 


** All European countries are included in a new country group 
which will include all of the countries of continental Europe, the 
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British Isles, Iceland, Turkey, the U.S.S.R., all Asiatic possessions 
of the U.S.S.R. and Turkey, Portugal, including the Azores and 
Madeira, Tangier, Spain and all Spain’s colonial possessions, and 
the Mediterranean islands. 


‘‘The new procedure will require individual validated licenses 
for all shipments to these countries, but it does not affect those 
licensing regulations applicable to specified destinations within 
countries, such as the arrangements for shipments of gift packages. 


‘*There will be no change in the forms and procedures required 
for obtaining licenses for shipments of goods on the Positive List. 
The Positive List is a list of commodities in short supply for which 
export licenses are required to all destinations. 


‘‘Department of Commerce officials emphasized that the new 
regulation does not mean that an embargo will be placed on any 
particular goods going to particular countries. They explained fur- 
ther that it is the policy of the United States Government to foster 
a healthy and stable trade relationship which can contribute to a 
balanced and expanding world economy. The new licensing policy 
has been established, it was stated, to insure a careful programming 
of the supply of essential goods to areas of greatest need, and to 
limit the shipment of commodities which can make no contribution 
to world recovery.’’ 





Classification of Freight Forwarders—1. C. C. Issues Order 


The I. C. C. has issued an order, dated January 16, 1948, classify- 
ing freight forwarders for the purpose of annual, periodical, and special 
reports. Forwarders having annual gross operating revenues of $100,- 
000 or more are designated as Class A, and forwarders having annual 
gross operating revenues less than $100,000 are given a Class B designa- 
tion. 

Each year the determination of the class in which a freight for- 
warder falls is to be based on the average annual gross operating reve- 
nues for the 3-year period immediately preceding the reporting vear. 
Determination will be made on an annual basis, known or estimated, for 
forwarders with less than 3 years of operating experience. The Com- 
mission must be notified within 30 days after the close of the calendar 
year in case of a change of classification. 

This formal designation of freight forwarders as Class A or Class 
B follows the same grouping that has been in effect since the beginning 
of regulation under orders requiring conformity with an accounting 
classification and the filing of reports. The order of January 16th mere- 
ly sets up an Official classification and prescribes procedures for deter- 
mining such classification. Under the Commissions orders, issued shortly 
after forwarders were regulated, Class B forwarders are not required to 
observe the uniform system of accounts prescribed by the Commission, 
and they file only a short form of annual report. Class A forwarders 
file both quarterly and annual reports with the Commission. 








Water Transportation 


By Donatp MacugEay, Editor 


Reparations 


A bill, H. R. 2759, recently passed by the House of Representatives, 
would provide limitations on the time within which actions may be 
brought for the recovery of undercharges and overcharges by or against 
common carriers by motor vehicle, common carriers by water, and freight 
forwarders. 

This legislation also would include within the reparation provisions 
of section 308 all common carriers by water subject to the jurisdiction of 
the Commission. 

When Part III was written into the Act, only those water carriers 
previously subject to a degree of regulation, those operating through the 
Panama Canal, or as common carriers on the high seas or the Great 
Lakes on regular routes, were made subject to the extraordinary reme. 
dies provided by that section (similar to the provisions of section 16 ap. 
plying to rail carriers). 

The Commission recommended to the Congress that the reparation 
provisions of the Act be applied uniformly to all common carriers, but 
the House Committee, reporting the bill in the form in which it later 
passed the House, determined that the limit of extension of those pro- 
visions at this time should be only to include all,common carriers by 
water. 

The bill now is under consideration by a subcommittee of the Senate 
Commitee on Interstate and Foreign Commerce of which Senator Reed 
of Kansas is chairman. 





Kahike Application Dismissed 


The Commission, at the request of the applicant, has set aside the 
permit issued in W-248, Fred A. Kahlke Application, and dismissed the 
application. As issued, the permit had authorized operation as a con- 
tract carrier of non-self-propelled vessels with the use of separate tow- 
ing vessels in the transportation of materials used in construction work 
on the upper Mississippi River and part of the Illinois River. The 
applicant has informed the Commission that he intends to confine his 
future operations to exempt transportation. 





Federal Barge Line Finances 


In the Federal Budget recently submitted to Congress, President 
Truman has asked for reinstatement of the authority to purchase $3,- 
000,000 worth of unissued stock of the Inland Waterways Corporation. 
In 1928 Congress increased the capitalization of the corporation to 
$15,000,000, but only a total of $12,000,000 worth of stock had been 
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purchased by the Secretary of the Treasury when Congress, in 1937, 
upon the recommendation of the management of the Barge Line, repealed 
the authority for the additional purchase. Continued losses since that 
time have made it necessary to restore the capitalization to the earlier 
fgure in order to finance a much needed program of replacement of the 
Line’s obsolete equipment. 





New Reefer Service Proposed 


By application docketed as No. W-977, Refrigerated Cargoes, Inc. 
has asked the Commission for authority to operate as a common carrier 
by water of commodities generally and of commodities requiring refriger- 
ation, between New York and Florida points. 

The applicant states that it will commence operations with three 
vessels, each to have 190,000 cubic feet of refrigerated space, and will 
have two more in reserve for addition to its fleet as needed. 

To be financed by a $2,625,000 stock issue, and scheduling ten sail- 
ings per month during the citrus season, the applicant estimates total 
annual revenue of $4,014,400, and net operating income of $1,220,663. 
Its “‘net profit for dividends, etc.’’ is estimated at $844,295. 








Recent Court Decisions 
By Warren H. Waaner, Editor 


Declaration of value binding. 
Feinberg v. Railway Express Agency, Inc. 


The Supreme Court on January 5, 1948, denied a petition for writ 
of certiorari to review a decision of the lower court (163 F. 2d 998), 
holding that a shipper may not recover against The Railway Expres 
Agency for damages in excess of $50.00 for loss in transit of a mink coat 
worth several thousand dollars since the shipper was bound by the limi- 
tation of liability clause in the uniform receipt, which was given to her 
agent and retained without calling to the attention of Express Agency 
the gross inaccuracy in the statement of value. 





Tariff interpretation. 
DeRamus v. Mengel Co., 74 F. Supp. 425. 


The United States District Court for the Western District of Ken- 
tucky, in an opinion dated November 26, 1947, held: (1) Where an 
article shipped is included in more than one tariff designation, that which 
is the more specific applies; (2) A tariff being written by the carrier, 
all ambiguities or reasonable doubts as to meaning must be resolved 
against the carrier; (3) A carrier addressing a word in a tariff toa 
special class of shippers must abide by the customary meaning of the 
word in that class, and (4) canvas cot steels, which could be used for 
no other purpose than for manufacture of folding cots, were ‘‘ furniture 
parts’’ and were properly shipped under a tariff of that designation, 
rather than at the higher rate for iron or steel hardware or at the lower 
rate for iron or steel hinges. 





State tax on gasoline requisite to cover mileage traveled in state, held valid. 
Atlantic States Motor Lines, Inc. v. Commonwealth of Virginia. 


On January 5, 1948, the Supreme Court denied a petition for writ 
of certiorari in Atlantic States Motor Lines, Inc. v. Commonwealth of 
Virginia, wherein the State Court (186 Va. 596) had sustained a statute 
of Virginia requiring interstate truckers who did not purchase enough 
gasoline in Virginia to cover mileage traveled in that State, to pay 4 
charge equal to the State gasoline tax on the difference between the 
amount of gasoline used to conduct their’ Virginia operations and the 
amount actually purchased in Virginia; and that such law was not un- 
constitutional as an unreasonable burden upon or discrimination against 
interstate commerce. Instead it was sustained as a valid ‘‘use’’ tax upon 
all motor carriers for hire operating over the highways of the State. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Howard M. Waybright, President, 250 Stuart Street, Boston, Mass- 
achusetts. 
Baltimore Chapter 


Mr. W. F. King, Chairman, T. M., Baltimore Porcelain Steel Cor- 
poration, P. O. Box 928, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Lee J. Quasey, Chairman, National Live Stock Producers As- 
sociation, 189 North Clark Street, Chicago 2, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Wm. W. Anderson, Chairman, The Dorr Company, 824 Cooper 
Building, Denver 2, Colorado. 


District of Columbia Chapter 


Roland Rice, Ass’t Gen’] Counsel, Association of American Rail- 
roads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Kenneth A. Moore, Chairman, G.T.M., Automobile Manufacturers 
Association, 320 New Center Building, Detroit 2, Michigan. 

Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to mmbership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter. will be found on 
pages 120-122 of December, 1939, JourNaL.) 
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Kansas City, Missouri, Chapter 


H. L. Ryan, President, T.M., Ash Grove Lime & Cement Company, 
1110 Fairfax Building, Kansas City, Missouri. ; 

Meets: Board of Directors Room, Kansas City Chamber of Con. 
merce. The meetings are to be held in the evening and are monthly. 


St. Louis, Missouri, Chapter 
George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building, 
St. Louis 3, Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Robert A. Cooke, Chairman, Manager, Traffic Department, American 
Newspaper Publishers Association, 370 Lexington Avenue, New York, 
N. Y 


Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except July and August. 


Ninth District Chapter 


L. E. Luth, President, Director of Traffic, National Battery Con- 
pany, E1201 First National Bank Building, St. Paul 1, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A. 


Minneapolis, Minn. 
Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University of Penp- 
sylvania, Philadelphia, Pennsylvania. 


Pittsburgh Chapter 


V. Henry McLean, Chairman, A.G.F.A., The Pennsylvania Railroad, 
810 Pennsylvania Station, Pittsburgh 22, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Marvin Handler, Chairman, 465 California Street, San Francisco, 
California. 

Meets: Commercial Club, San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. Information regarding 
time and place of meeting can be secured from J. H. Morrison, Secre 
tary, Underhill 8700, or Marvin Handler, Chairman, Yukon 6-1414. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles. 
California. 
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CHAPTER NEWS 


Baltimore 


The Chairman of the Baltimore Chapter, Mr. W. F. King, spoke on 
§, 1812 and H. R. 4595 at the December 18th meeting. 

Later the subject ‘‘Public Service Commission of Maryland’’ was 
discussed, in, which all present took part. 





District of Columbia 


Mr. Walter W. Belson, Director of Public Relations for the Ameri- 
can Trucking Associations, Inc., will speak on ‘‘The Psychology of 
Laughter’’ at the monthly luncheon to be held on February 10th at the 
Hotel Ambassador. Notice of the meeting says: ‘‘It’s Walter W. Belson 
at his best. For just one short luncheon period forget the state of the 
world, your income tax return and the high cost of living. Forget the 
arguments scheduled for tomorrow the brief you haven’t written 
yet.” 





Kansas City 


On January 7th members of the Kansas City Chapter listened to a 
paper by Mr. Earl B. Smith, Director of Traffic, General Mills, Inc., 
Minneapolis, Minnesota, entitled ‘‘Procedure before the I. C. C.’’ 


New officers as follows were elected for 1948: 


President: H. L. Ryan, (B), T. M., Ash Grove Lime & Cement Company, 
1110 Fairfax Building, Kansas City, Missouri. 


Vice-President: Ray Cox, (B), Acme Traffic Service, 316 Board of Trade 
Building, Kansas City, Missouri. 


8ec’y-Treas.: E. L. Peterson, (A), Ass’t Transportation Commissioner, 
Board of Trade of Kansas City, Board of Trade Building, Kansas 
City, Missouri. 


Executive Committee 


H. J. Goudelock, (B), Executive Vice-President, Midwest Coal Traffic 
Bureau, 1004 Baltimore Avenue, Kansas City 6, Missouri. 


J. W. Boehl, (B), Sears, Roebuck & Company, Kansas City 14, Missouri. 


W. G. Brown, (B), Personnel & Traffic Director, Hart-Bartlett-Sturte- 
vant Grain Company, 1000 Board of Trade Building, Kansas City 
6, Missouri. 


B. M. Heider, (B), Commercial Agent, Rock Island Motor Transit Com- 
pany, 1210 Wyoming Street, Kansas City 7, Missouri. 
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Metropolitan New York 


Mr. John F. Finerty, 120 Broadway, New York City, one of the 
prominent commerce counsel, spoke at length to members present at the 
January 20th meeting of the New York Chapter. The meeting was held 
in the Traffic Club Rooms, Hotel Biltmore. His subject was ‘‘ Ex Parte 
166.’’ Mr. Finerty spoke in some detail about his experiences at the 
various hearings and brought out some very pertinent facts. 





Ninth District Chapter 


At the January 13th dinner meeting, Mr. Otis Dypwick, Director of 
Sports Information, University of Minnesota, showed movies containing 
highlights of the 1947 football games. 





Pittsburgh 


On Friday, January 30, 1948, Dr. G. Lloyd Wilson, Professor, 
Transportation and Public Utilities, Wharton School of Transportation, 
Philadelphia, spoke on the ‘‘Nationalization of Railroads in Great 
Britain.’’ Members of the Traffic Club and other groups interested in 
transportation were invited to attend the January meeting. 
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List of New Members * 


Ray G. Atherton, (A) American Truck- 
ing Associations, Inc., 1424 16th Street, 
N. W., Washington 6, D.C. 

John C. Cox, (A) 310 Baltimore Building, 
Memphis 3, Tennessee. 

Herbert V. Eskelin, District T. M., (B) 
W. S. Dickey Clay Mfg. Co., 607 Com- 
merce Bldg., 922 Walnut Street, Kansas 
City 6, Missouri. 


John L. Esterhai, (A) Tioga & C Streets, 
Philadelphia 34, Pa. 

David G. Fusfeld, (A) Healy & Fusfeld, 
a Grand Concourse, New York 57, 


N. Y. 

Thomas W. Garrett, (A) 2300 Clifton 
Road, Nashville 3, Tennessee. 

ian Hill, G. F. A., (B) C. R. I. & P. 
R. R. 
St. Louis, Missouri. 

Morris Honig, (A) 4 Madison Avenue, 
New York 17, N. Y 


Co., 721 Olive Street, Rm. 1010, 


Robert J. Hurst, (A) 208 South La Salle 
Street, Chicago 4, Illinois. 

Arnold J. Larson, A. T. M., (B), Mason- 
ite Corp., 111 West Washington Bee 
Rm. 2025, Chicago 2, Illinois. 

Homer L. Montgomery, Rate Anal 
(B) American Radiator & Stan - 
Sanitary + 1m P. O. Box 1226, 
Pittsburgh 30, P 

“ F. Nash, és City Hall, Bradford, 


Arthur D. Ohnesorge, (B) Masonite Cor- 
poration, 111 West Washington St., 
Chicago 2, Illinois. 

William J. Parks, Frt. Inspector, (B) 
Claims & Inspection Division, Middle- 
west Motor Freight Bureau, 116 East 
9th Street, Kansas we 6, Missouri. 

Frederick M. Porter, « ) Lord, Da 
Lord, 25 Broadway, N ew York 4, ‘i 

Placido Romano © ) 251 Quentin Road, 
Brooklyn 23, N.Y 


REINSTATED TO MEMBERSHIP—1947-48 


Anthony P. Donadio, (A) Baltimore & Albert S. Kemper, Jr., 
Ohio Railroad, 301 Baltimore & Ohio 


Building, Baltimore 1, Maryland. 


(A) 602 Law & 
Commerce Building, Bluefield, West 
Virginia. 


* Elected to membership January, 1948. 





